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34-16204 


33-6127 Proposed Rule on Accountant Lia- 
bility for Reports on Unaudited In- 
terim Financial Information under 
the 1933 Act [File No. S7-801— 
Comment Period Expires November 


15, 1979] 


34-16211 Effectiveness of a New Rule Sus- 
pending An Issuer’s Duty to File 
Certain Reports As to a Class of 
Securities pursuant to Section 15(d) 
of the 1934 Act Upon Termination of 
Registration 





OPINIONS 














34-16206 FRANK DeFELICE, Ph.D. & ASSO- 
CIATES, INC. and FRANK 
DeFELICE 


Where member firm of registered 
securities association and its presi- 
dent, the firm’s sole principal, failed 
to comply with net capital, customer 
protection, reporting and record- 
keeping provisions, association's 
findings of violation (with one ex- 
ception), and its imposition of cen- 
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34-16207 


34-16209 


34-16210 


sure and a fine, affirmed, but pro- 
ceedings against president reman- 
ded to association so that bar 
imposed on president can be 
refashioned to permit his retention 
of firm’s business, while assuring 
firm's ability to comply with applica- 
ble regulatory requirements. 


ROY RAY SEATON 


Where registered representative of 
member firms of registeredsecurities 
association engaged in_ private 
securities transactions without 
employer's knowledge or permission, 
and answered questions falsely onan 
application for registration with 
another member firm, association's 
findings of violation sustained, and 
sanctions affirmed 


ROBERT A. PODESTA 


Where registered broker-dealer, who 
was exchange floor broker, knew that 
he was executing contrived 
transactions in option contracts, and 
was aware or recklessly indifferent to 
the fact that he was thereby causing 
the public dissemination of materially 
distorted market information, he/d, in 
public interest to suspend broker- 
dealer's registration for one month 
and suspend him from association 
with any broker or dealer forthe same 


NICHOLAS J. NICKOLAOU and 
AUDREY LOMBARDI 


Where exchange market maker and 
employee of member firm attempted 
to depress market price of security by 
submitting fictitious sale orders for 
execution on the New York Stock 
Exchange, exchange’s finding of 
attempted manipulation sustained, 
but sanctions imposed on market 
maker reduced, since exchange had 
improperly increased them without 
notice to market maker when he 
appealed from decision of exchange’s 
business conduct committee 
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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6127/September 20, 1979 


[File No. S7-801] 


Accountant Liability for Reports on Unaudited Interim 


Financial Information Under Securities Act of 1933 
ACTION: Proposed rules. 


SUMMARY: Since the issuance of Statement on 
Auditing Standards No. 24 (SAS No. 24) by the 
Auditing Standards Board of the American Institute 
of Certified Public Accountants (AICPA) in March 
1979, several reports by independent public account- 
ants on interim unaudited financial information have 
been included in Securities Act filings on Form S-16 
or S-14. Such filings have raised a question of whe- 
ther accountants could be liable under Section 11(a) 
of the Securities Act (which imposes liabilitiy on 
every accountant ‘‘who has with his consent been 
named as having prepared .. . any report’’) in such 
circumstances. The Commission is proposing for 
comment two alternative rules which, if adopted, 
would have the effect of excluding accountants 
issuing such reports from Section 11(a) liability. 


DATE: Comments should be received by the 
Commission on or before November 15, 1979. 


ADDRESSES: Comments should be submitted in tri- 
plicate to George A. Fitzsimmons, Secretary, Securi- 
ties and Exchange Commission, 500 North Capitol 
Street, Washington, D. C. 20549. Comment letters 
should refer to File No. S7-801. All comments 
received will be available for public inspection and 
copyying in the Commission’s Public Reference 
Room, 1100 L Street, N. W., Washington, D. C. 
20549. 


FOR FURTHER INFORMATION CONTACT: James 
J. Doyle (202-272-2130), Office of the Chief Account- 
ant, Consuela M. Washington (202-272-2573), 
Division of Corporation Finance, or Robert Chira 





(202-272-2437), Special Advisor, Office of the General 
Counsel, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission is proposing for public 
comment two alternative rules which would amend 
17 CFR 230.437 and 436, either of which if adopted 
would have the effect of excluding accountants from 
potential liability under Section 11(a) of the Securities 
Act of 1933 for SAS No. 24 reports included in 
Securities Act filings. Version ‘‘A’’ would provide that 
the written consent of the accountant under Section 
7 of the Securities Act would not be required 
(without the need for application to the Commission 
on a case-by-case basis) if an SAS No. 24 report 
prepared for use other than in a registration state- 
ment is included in a Securities Act filing. This would 
have the effect that no Section 11(a) liability would 
result since the accountant would not have 
consented to being named as “‘having prepared .. . 
any report.”’ Version ‘‘B’’ would exclude an SAS No. 
24 report from the definition of ‘‘report’’ for the 
purposes of Sections 7 and 11 of the Securities Act. 


Although other forms of reporting on unaudited 
information are now under consideration by the 
AICPA, either rule would address only reports on 
interim financial information under SAS No. 24. 


BACKGROUND: 


A. Development of Reporting on Interim 
Financial Information. 


In March 1979, the Auditing Standards Board of the 
AICPA issued Statement on Auditing Standards No. 
241 which delineates procedures to be followed by 
accountants with respect to reviews of unaudited 
interim financial information and which sets forth 
standards for reports based on such reviews. A report 
under SAS No. 24 consists of the following: (1) a 
statement that the review of interim financial 
information was made in accordance with established 
professional standards for such reviews;(2) an identi- 
fication of the interim financial information reviewed; 





ISAS No. 24, “Review of interim Financial Infor- 
mation,’”” AICPA, March 1979. 


(3) a description of the procedures for a review of 
interim financial information; (4) a statement that a 
review of interim financial information is substantially 
less in scope than an examination in accordance with 
generally accepted auditing standards, the objective 
of which is an expression of opinion regarding the 
financial statements taken as a whole, and 
accordingly, no such opinion is expressed; and (5) a 
statement about whether the accountant is aware of 
any material modifications that should be made to the 
accompanying financial information so that it 
conforms with generally accepted accounting 
principles. 


The Commission has encouraged increased auditor 
involvement with interim financial information and 
reports containing a limited statement of assurance 
by accountants concerning unaudited financial infor- 
mation or other matters for which a full audit has not 
been undertaken.? Other proposals being considered 
include reports on required supplemental information 
concerning the effects of changing prices* and 
reports on internal accounting controls.2 The expan- 
sion of auditors’ responsibilities beyond the audits of 
financial statements was also recommended by_ the 
Commission on Auditors’ Responsibilities. © In 





2See Id., paragraph 17. 


3See, e.g., Securities and Exchange Commission 
Report to Congress on the Accounting Profession 
and the Commission’s Oversight Role, U.S. Govern- 
ment Printing Office, July 1979, pages 241-243. 


4The Financial Accounting Standards Board (FASB) 
has proposed that such supplemental information be 
required to be presented by certain companies for 
years ending on or after December 25, 1979. See 
“Financial Reporting and Changing Prices,’” FASB 
Exposure Draft, December 28, 1978. 


Sin Securities Exchange Act Release No. 15772, April 
30, 1979, [44 FR 26702] The Commission proposed 
rules which would require an independent public 
accountant to examine and report on a management 
statement on internal accounting controls for periods 
ending after December 15, 1980. 


6The Commission on Auditors’ Responsibilities: ‘‘Re- 
port, Conclusions, and Recommendations,’’” AICPA, 
1978. See generally pages 51-69. It specifically 
recommended that the auditor should be required to 
review and report on the company’s interim inform- 
ation on a timely basis, stating: 
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encouraging reviews by auditors of interim financial 
information the Commission has recognized that 
although such reviews will not prevent all deficiences 
in interim financial reports, they will increase the 
likelihood that management will discover needed 
adjustments on a timely basis and be able to identify 
problem areas more promptly so that adjustments are 
not so frequently required in the last quarter of a 
fiscal year. The Commission has noted that ‘‘the 
involvement of independent accountants will add the 
expertise of professional accountants with wide 
experience in reporting problems . . . . This should 
improve individual company reporting and direct 
greater professional attention to the general problems 
of interim reporting.” 


In furtherance of this objective, in September 1975 
the Commission issued ASR No. 177 which amended 
Form 10-Q to increase substantially the requirements 
concerning the content of quarterly reports. In this 
regard, it permitted, but did not require, reporting 
companies to state that an independent accountant 
had reviewed the data in accordance with established 
professional standards and procedures for such a re- 
view. If the registrant so states, it must also indicate 
whether all adjustments or additional disclosures pro- 
posed by the independent accountant have been 
reflected, and if not, why not. In addition, the regist- 
rant may include as an exhibit a letter from the 
independent accountant who reviewed the interim 
financial data before the filing of the Form 10-Q. At 
the same time, ASR 177 amended Regulation S-X to 
require certain registrants to disclose summarized 
quarterly financial data in unaudited notes to annual 
financial statements. 





(Footnote 6—Cont’d) 


The auditor's involvement in the process can 
result in a general improvement in financial 
reporting even if it is limited to a review of 
the process rather than an audit. A review is 
likely to inhibit practices that cannot stand 
even superficial scrutiny. However, the main 
benefit of a review of a process is that it can 
be expected to improve the preparation of 
information. 


7Accounting Series Release No. 177, September 10, 
1975. 
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In response to ASR No. 177, the AICPA issued SAS 
No. 108 and SAS No. 13.9 SAS No. 10 set forth the 
procedures to be followed by accountants in 
reviewing quarterly financial data in Form 10-Q as 
well as the summaries of such data in the unaudited 
footnote to annual audited financial statements. 
These procedures were limited and considerably less 
than those undertaken in an audit of annual financial 
statements. 


SAS No. 13 prescribed the form of the accountant’s 
letter in the event that such accountant reviewed the 
interim financial data on a timely basis (the so-called 
“timely review’’) before the filing of the quarterly 
report. | It allowed the accountant to state that the 
interim financial information had been reviewed but 
that the accountant had not performed an audit and 
did not express an opinion on the _ information. 
Furthermore, SAS No. 13 required the accountant to 
modify his report if (a) a change in accounting 
principle had not been in conformity with generally 
accepted accounting principles, or (b) the registrant 
had not given effect to a material adjustment or 
disclosure proposed by the accountant. However, 
although an unmodified report implied that the 
accountant had not become aware of any improper 
changes in accounting principle or any necessary 
adjustment or disclosure in the interim financial data, 
SAS No. 13 did not permit the accountant to give 
any express assurance to that effect. 


In March 1979, the AICPA issued SAS No. 24, which 
superseded SAS No. 10 and SAS No. 13. The only 
substantive change from the review procedures 
contained in SAS No. 10 is that a letter containing 
written representations from management as to 
certain matters relied on by the accountant is now re- 
quired. However, the procedures for reviews of 
interim financial information remain as they were 
under SAS No. 10 and SAS No. 13—that is, limited 
to inquiries and review procedures which are 
substantially iess than an audit. 





8SAS No. 10, “Limited Review of Interim Financial 
Information,’’ AICPA, December 1975. 


9SAS No. 13, ‘“‘Reports on a Limited Review of 
Interim Financial Information,’’ AICPA, May 1976. 


10SAS No. 13 did not prescribe any report for the 
summary of interim financial data in the unaudited 
note to the annual financial statements. 





The significaiit differences between the objectives of 
such a review as compared to the objectives of an 
audit is described as follows: 


The objective of a review of interim financial 
information is to provide the accountant, 
based on objectively applying his knowledge 
of financial reporting practices to significant 
accounting matters of which he becomes 
aware through inquiries and analytical review 
procedures, with a basis for reporting 
whether material modifications should be 
made for such information to conform with 
generally accepted accounting principles. 
The objective of a review of interim financial 
information differs significantly from the 
objective of an examination of financial 
statements in accordance with generally 
accepted auditing standards. The objective 
of an audit is to provide a reasonable basis 
for expressing an opinion regarding the 
financial statements taken as a whole. A 
review of interim financial information does 
not provide a basis for the expression of such 
an opinion, because the review does not 
contemplate a study and evaluation of 
internal accounting control; tests of account- 
ing records and of responses to inquiries by 
obtaining corroborating evidential matter 
through inspection, observation, or confir- 
mation; and certain other procedures ordi- 
narily performed during an audit. A review 
may bring to the accountant’s attention 
significant matters affecting the interim fin- 
ancial information, but it does not provide 
assurance that the accountant will become 
aware of all significant matters that would be 
disclosed in an audit. 


With respect to reporting on a timely review of 
interim financial information, SAS No. 24 does make 
a substantive change from SAS No. 13. SAS No. 24 
permits the accountant to express some assurance in 
his report, as follows: 


Based on our review, we are not aware of 
any material modifications that should be 
made to the accompanying financial (inform- 
ation or statements) for them to be in con- 
formity with generally accepted accounting 
principles. 





@iisas No. 24, paragraph 3. 


SAS No. 13, by contrast, prohibited the accountant 
from giving any such assurance. The example of a re- 
port in SAS No. 13 is as follows: 


We have made a limited review, in accord- 
ance with standards established by the 
American Institute of Certified Public 
Accountants, of (describe the information or 
statements subjected to such review) of ABC 
Company and consolidated subsidiaries as of 
September 30, 19x1 and for the three-month 
and nine-month periods then ended. Since 
we did not make an audit, we express no 
opinion on the (information or statements) 
referred to above. 


With respect to an accountant’s timely review of 
interim financial information in a Form 10-Q, 
paragraph 2 of SAS No. 24 makes clear: “This State- 
ment does not apply to an accountant’s involvement 
with interim financial information included in docu- 
ments filed with the Securities and Exchange Com- 
mission pursuant to the Securities Act of 1933 . . .” 
In recent practice, however, several SAS No. 24 re- 
ports have been used by registrants in connection 
with Securities Act registration statements. This has 
occurred when an accountant has issued an SAS 
No. 24 report included by the registrant in a Form 
10-Q, and the registrant subsequently has filed a 
Securities Act registration statement on Form S-16 
incorporating by reference the Form 10-Q. This has 
also occurred when an SAS No. 24 report on interim 
financial information has been included in a proxy 
statement which subsequently has been included in a 
Securities Act registration statement on Form S-14. 


If SAS No. 24 reports are used by registrants in con- 
nection with Securities Act registration statements, 
concern has been raised that there may be reluctance 
on the part of accountants to issue reports on the 
basis of the limited review procedures specified in 
SAS No. 24 because of their potential liability under 
Section 11(a) of the Securities Act. Alternatively, if 
accountants perform significantly expanded proce- 
dures, much closer to a complete audit, in order to 
meet potential liability concerns under Section 11(a), 
substantial increased costs to issuers could result. 


As a result of the foregoing, the Commission has 
determined to consider adoption of either of the two 
rules being proposed in this Release. 
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B. Statutory Framework 


Section 11(a)(4) of the Securities Act imposes civil 
liability for material misstatements or omissions in re- 
gistration statements upon “every accountant. . . 

who has with his consent been named... as 
having prepared or certified any report or valuation 
which is used in connection with the registration 
statement . . . ."12 Section 7 of the Securities Act 
deals with the matter of consent by requiring the 
filing of a written consent with the registration state- 
ment by any accountant who is named as having 
prepared or certified a report for use in connection 
with the registration statement. Section 7 establishes 
a separate requirement for reports which are used in 
a registration statement but which were prepared by 
the accountant for some other purpose; here, written 
consent is required ‘‘unless the Commission 
dispenses with such filing as impracticable or as 
involving undue Te on the person filing the 
registration statement’’.! 





12Section 11(a) in imposing civil liability for material 
misstatements or omissions in registration statements 
applies to: 


(4) every accountant, engineer, or appraiser, 
or any person whose profession gives 
authority to a statement made by him, who 
has with his consent been named as having 
prepared or certified any part of the regis- 
tration statement, or as having prepared or 
certified any report or valuation which is used 
in connection with the registration state- 
ment, report, or valuation, which purports to 
have been prepared or certified by him. . . 


13The pertinent language of Section 7 is: 


If any accountant, engineer, or appraiser, or 
any person whose profession gives authority 
to a statement made by him, is named as 
having prepared or certified any part of the 
registration statement, or is named as having 
prepared or certified a report or valuation for 
use in connection with the registration state- 
ment, the written consent of such person 
shall be filed with the registration statement. 
If any such person is named as _ having 
prepared or certified a report or valuation 
(other than a public official document or 
statement) which is used in connection with 
the registration statement, but is not named 
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As a consequence of the interrelationship between 
Sections 7 and 11, concern has been expressed that 
accountants issuing SAS No. 24 reports, who sub- 
sequently consent under Section 7 to being named in 
a registration statement which incorporates their 
report by reference, could be held subject to Section 
11(a) which imposes liability on every accountant 
“who has with his consent been named as “having 
prepared .. . anyreport... .” 


Since SAS No. 24 was only recently issued, the 
question of whether accountants could be held liable 
under Section 11(a) for SAS No. 24 reports included 
with the consent of the accountants pursuant to 
Section 7 in Securities Act filings has not yet been 
tested in the courts. Under existing case law, Section 
11(a) liability of an accountant who has consented to 
being named in a registration statement has been 
limited to audited financial statements which have 
been certified by him. See Escott v. Bar Chris 
Construction Corp., 283 F.. Supp. 643 (S.D.M.Y. 
1968), and Grimm v.Whitney - Fidalgo Seafoods, 
Inc., {1977-78 Transfer Binder] CCH Fed. Sec. L. 
Rep. 496,029 (S.D.N.Y. 1973). These cases arose, 
however, before the issuance of SAS No. 24 reports 
and their inclusion in Securities Act filings with the 
accountant’s consent to being named as having pre- 
pared them. As a result of the different facts now 
presented by issuance of SAS No. 24 reports, the 
accountant’s consent and issuance of such a report 
may be found to come within the language of 
Section 11(a)(4) which imposes liability on an 
accountant ‘‘who has with his consent been named 
as having prepared or certified . . . any report or 
valuation which is used in connection with the 
registration statement... .” 


The Commission recognizes that an important conse- 
quence, if Section 11(a) liability is applicable to 
accountants in these circumstances, is that a plaintiff 
who makes a prima facie showing of a material mis- 
statement or omission in a registration statement will 





(Footnote 13—Cont’d) 


as having prepared or certified such report or 
valuation for use in connection with the 
registration statement, the written consent of 
such person shall be filed with the registra- 
tion statement unless the Commission dis- 
penses with such filing as impracticable or as 
involving undue hardship on the person filing 
the registration statement. 





have met his burden of proof. The burden of proof 
will then shift to the defendant-accountant under 
Section 11(b)(3)(B)(i) to demonstrate that he believed 
the statement was true and not misleading after con- 
ducting a “reasonable investigation’ and that he had 
reasonable ground for this belief. 


It should be noted that accountants have heretofore 
considered their duty to conduct a_ reasonable 
investigation to have been met when they performed 
a full audit'Y and not when only limited procedures 
are involved as in an SAS No. 24 review. There is 
therefore additional uncertainty, if Section 11(a)(4) is 
applicable to accountants for SAS No. 24 reports, as 
to whether SAS No. 24 limited procedures will con- 
stitute a reasonable investigation defense in these cir- 
cumstances under Section 11(b)(3)(B)(i). 


In the event that the Commission were to adopt 
either proposed rule which would have the effect of 
excluding accountants from Section 11(a) liability in 
these circumstances, it should be emphasized that 
accountants would nevertheless remain subject to lia- 
bility under Section 17(a) of the Securities Act of 
1933 for SAS No. 24 reports used in connection with 





14Section 11(b)(3) provides a defense to Section 
11(a) liability for every person named in Section 
11(a), other than an issuer, if such person sustains 
the burden of proof that: 


(B) as regards any part of the registration 
statement purporting to be made upon his 
authority as an expert or purporting to be a 
copy of or extract from a report or valuation 
of himself as an expert, (i) he had, after 
reasonable investigation, reasonable ground 
to believe and did believe, at the time such 
part of the registration statement became 
effective, that the statements therein were 
true and that there was no omission to state 
a material fact required to be stated therein 
or necessary to make the statements therein 
not misleading, or (ii) such part of the 
registration statement did not fairly represent 
his statement as an expert or was not a fair 
copy of or extract from his report or 
valuation as an expert... . 


15 g., Codification of Statements on Auditing 
Standards, AU 8630.02, in the context of ‘‘Letter to 
Underwriters” states: ‘‘The accountants’ reasonable 
investigation must be premised upon an audit; it 
cannot be accomplished short of an audit.” 


registration statements. !§ This Section provides an 
alternate vehicle for securing many of the protections 
afforded under Section 11 of the Securities Act, 





16Section 17(a) of the Securities Act provides in its 
entirety: 


It shall be unlawful for any person in the offer or sale 
of any securities by the use of any means or instru- 
ments of transportation or communication in inter- 
state commerce or by the use of the mails, directly or 
indirectly — 


(1) to employ any device, scheme, or artifice 
to defraud, or 


(2) to obtain money or property by means of 
any untrue statement of a material fact or 
any omission to state a material fact 
necessary in order to make the statements 
made, in the light of the circumstances under 
which they were made, not misleading, or 


(3) to engage in any transaction, practice, or 
course of business which operates or would 
operate as a fraud or deceit upon the 
purchaser. 


17with respect to Commission enforcement actions, 
Section 17(a) has generally been interpreted by the 
courts to impose civil liability without sc/enter. 
Securities and Exchange Commission v. World Radio 
Mission, 544 F.2d 535 (1st Cir. 1976); Securities and 
Exchange Commission v. Coven, 581 F.2d 1020 (2d 
Cir. 1978), cert. denied, 47 U.S.L.W. 3568 (1979); 
Securities and Exchange Commission v. Aaron, 
[Current] CCH Fed. Sec. L. Rep. $96,800 (2d Cir. 
1979); Securities Exchange Commission v. American 
Realty Trust, [1978] CCH Fed. Sec. L. Rep. 496,605 
(4th Cir. 1978). Therefore, insofar as material mis- 
statements or omissions are made by accountants in 
SAS No. 24 Reports used in registration statements, 
the Commission may take appropriate enforcement 
action against such accountants under Section 
17(a). Of course, where an accountant’s report is 
found to be fraudulent, and the fraud has occurred in 
connection with the purchase or sale of a security, 
civil liability would also arise pursuant to Section 
10(b) of the Securities Exchange Act of 1934, 15 
U.S.C. 78j(b), and Rule 10b-5 thereunder, 17 CFR 
240. 10-5. See,e.g., Blue Chip Stamps v. Manor Drug 
Stores, 421 U.S. 723 (1975). 
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although there are significant differences between the 
two sections. In this regard, the Commission in pro- 
posing this rule does so, in part, based upon its belief 
that a private action may properly be brought under 
Section 17(a) of the Securities Act or Section 10(b) 
of the Securities Exchange Act on behalf of investors 
aggrieved by an SAS 24 Report which contains mis- 
statements or omissions or would operate as a fraud. 


Another consequence if either proposed rule is 
adopted is that if shareholders sued the corporate 
directors or underwriters of the issuer for damages 
under Section 11(a), the directors and underwriters in 
defense may not be able to rely on an SAS No. 24 
report on interim financial data included in a 
registration statement as statements “‘purporting to 
be made on the authority of an expert . . . which 
they had no reasonable ground to believe . . . were 
untrue . . .” under Section 11(b)(3)(C).19 Rather, 
directors and underwriters may be required, as has 
been the case before issuance of SAS No. 24 when- 
ever unaudited financials are included in a registration 
statement, to affirmatively demonstrate under 
Section 11(b)(3)(A) that, after conducting a reason- 
able investigation, they had reasonable ground to 
believe, and did believe, that the interim financial 
data was true“. 





19Section 11(b)(3) provides a defense to Section 
11(a) liability to every person named in Section 
11(a), other than an issuer, if such person sustains 
the burden of proof that: 


(C) as regards any part of the registration 
statement purporting to be made on the 
authority of an expert (other than himself) or 
purporting to be a copy of or extract from a 
report or valuation of an expert (other than 
himself), he had no reasonable ground to 
believe, and did not believe, at the time such 
part of the registration statement became 
effective, that the statements therein were 
untrue or that there was an ommission to 
state a material fact required to be stated 
therein or necessary to make the statements 
therein not misleading, or that such part of 
the registration statement did not fairly 
represent the statement of the expert or was 
not a fair copy of or extract from the report 
or valuation of the expert... ” 


20Section 11(b)(3) provides a defense to Section 
11(a) liability to every person named in Section 11(a), 
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ll. DISCUSSION OF PROPOSED RULES 


A. Version “A” 


As proposed, Version “A” (the ‘‘exemptive rule’’) 
would provide that the written consent of an 
accountant pursuant to Section 7 of the Act may be 
omitted, without specific application to the Commis- 
sion, in respect of a report on unaudited interim fi- 
nancial information prepared by an_ independent 
accountant for other than use in a registration state- 
ment when the accountant has conducted a review 
of and reported on such information in accordance 
with SAS No. 24. If adopted, the Commission's view 
would be that a waiver of the consent requirement 
should operate to insulate the accountant from 
Section 11(a) liability if such SAS No. 24 report is 
included in a Securities Act filing. 


In proposing such a rule the Commission is calling for 
comment on whether, because of the consent 
requirement under Section 7 and its interrelationship 
with Section 11, a finding may be made pursuant to 
Section 7 that requiring consent is likely to be 
impracticable or alternatively that it imposes an 
undue hardship on registrants. If either finding may 
be made, the Commission also invites comment on 
whether the public interest in having these types of 
reports on interim financial data included in other 
Commission filings outweighs the public interest in 
having accountants held to potential liability under 
Section 11(a) of the Securities Act for SAS No. 24 
reports included in registration statements. 





(Footnote 20—Cont‘d) 


other than an issuer, if such person shall sustain the 
burden of proof that: 


(A) as regards any part of the registration 
statement not purporting to be made on the 
authority of any expert and not purporting to 
be a copy of or extract from a report or valu- 
ation of an expert, and not purporting to be 
made on the authority of a public official 
document or statement, he had, after 
reasonable investigation, reasonable ground 
to believe and did believe, at the time such 
part of the registration statement became 
effective, that the statements therein were 
true and that there was no omission to state 
a material fact required to be stated therein 
or necessary to make the statements therein 
not misleading . . . 





B. Version “B”’ 


As an alternative formulation, the Commission could 
adopt, pursuant to its rulemaking authority under 
Section 19(a) of the Securities Act, a ‘‘definitional’’ 
rule, defining ‘‘report’’ as one of the “accounting, 
technical and trade terms used in this title.’’ Version 
“B"’ would, in effect, define an SAS No. 24 report 
not to be a report prepared or certified by an 
accountant within the meaning of Sections 7 and 11 
of the Act. Accordingly, the filing of a consent under 
Section 7 would be unnecessary, and accountants 
would not be liable for such reports under Section 
11(a). 


C. Choice of Rules 


The Commission invites public comment on which 
rule is preferable if either is to be adopted. The 
Commission notes that, among other considerations, 
the exemptive rule appears to be more limited in that 
it applies to circumstances where SAS No. 24 reports 
are prepared for uses other than inclusion in the reg- 
istration statement, and not when prepared speci- 
fically for use in a registration statement, while the 
definitional rule would apply in either case. 


The Commission invites comment on whether both 
formulations adequately address the Section 11(a) 
potential liability problem: Version ‘‘A’’ by dispensing 
with the required consent, and Version’’B’’ by 
defining ‘‘report’’ as not including an SAS No. 24 
report. 


The Commission notes that if either rule is adopted 
appropriate disclosure would still be required in the 
prospectus under the caption ‘Experts’ that the 
accountant’s consent was not included and that, 
accordingly, no civil liability under Section 11(a) of 
the Act for the accountant should result. 


Ill. OTHER CONSIDERATIONS 


The Commission recognizes that it could elect not to 
adopt either of the rules being proposed, thus leaving 
the issue of accountant liability for SAS No. 24 re- 
ports for future judicial determination. And, the Com- 
mission could preserve the practice, developed in the 
several filings which have occurred to date, which re- 
quires the accountant to consent to the use of the 
SAS No. 24 report but which allows him to state that 


it is not clear whether his report has been made on 
the authority of an expert within the purview of 
Sections 7 and 11 of the Act. The Commission invites 
comment as to whether to continue this course of 
action. 


The Commission invites comment on whether, 
absent adoption of either proposed rule, SAS No. 24 
reports will be discouraged or, if issued in such 
circumstances, whether significantly higher costs to 
registrants might result in the future due to the 
potential for use in a Securities Act filing. 


The Commission also requests comment on whether 
accountants’ concern over Section 11(a) liability 
sufficiently outweighs the public interest in having 
accountants and other professionals on whom 
investors rely held to potential liability under Section 
11(a). Conversely, comment is invited on whether 
adoption of either rule might help clarify to the 
investing public the limited nature of the accountant’s 
involvement in reviewing unaudited data and not mis- 
lead any investor into confusing audited financial 
information with unaudited data. 


Finally, the Commission notes that adoption of either 
rule could further accountant involvement throughout 
the year with interim financial information. Due to the 
increasing integration of Securities Act registration 
statements and periodic reporting requirements under 
the Securities Exchange Act of 1934, comment is in- 
vited as to whether such continuous accountant 
involvement supplements other Commission efforts 
to provide public investors with a continuing 
disclosure system. 


IV. AUTHORITY FOR PROPOSED RULES 


The exemptive rule (Version ‘‘A’’) providing for a 
waiver of the written consent required by Section 7 
would be promulgated pursuant to Sections 7 and 
19(a) of the Securities Act of 1933. Section 7 confers 
authority on the Commission to dispense with the 
filing of a consent where an accountant is named as 
having prepared a report which is used in connection 
with a registration statement, but who is not named 
as having prepared such report for use in the regis- 
tration statement, if the Commission finds such a 
consent would involve “impracticality or undue 
hardship on the person filing the registration 
statement.’’ Section 19(a) grants the Commission 
authority to “make . . . such rules and regulations 


as may be necessary to carry out the provisions of 
this title...” 
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The definitional rule (Version “’B’’) excluding an SAS 
No. 24 report from the definition of ‘‘report’’ in 
Sections 7 and 11 of the Securities Act would be 
promulgated pursuant to Section 19(a) of the 
Securities Act of 1933 which grants the Commission 
authority to define ‘‘“accounting, technical and trade 
terms used in this title.”’ 


V. REQUESTS FOR COMMENTS 


All interested persons are invited to submit their 
views and comments on the foregoing in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, Washington, D.C., 20549 on 
or before November 15, 1979. Such communications 
should refer to File S7-801 and will be available for 
public inspection. 


VI. TEXT OF PROPOSED RULE 


In consideration of the foregoing, it is proposed to 
amend 17 CFR Chapter II as follows: 


A. Proposed Rule Amendment—Waiver of 
Consent 


TEXT OF THE PROPOSED AMENDMENT 


Part 230 of Chapter II of Title 17 of the Code of Fed- 
eral Regulations is proposed to be amended by 
designating the present paragraph as (a) and adding 
paragraphs (b) and (c) to 8230.437 as follows: 


§230.437 Application to dispense with consent. 


(b) Notwithstanding the provisions of paragraph (a) 
any such consent may be omitted without application 
to the Commission in respect of a report on 
unaudited interim financial information (as defined in 
paragraph (c) below) prepared for use other than in a 
registration statement by an independent accountant 
who has conducted a review of such interim financial 
information. 


(c) The term ‘‘report on unaudited interim financial 
information’”’ shall mean a report which consists of 
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the following: (1) a statement that the review of 
interim financial information was made in accordance 
with established professional standards for such 
reviews; (2) an identification of the interim financial 
information reviewed; (3) a description of the 
procedures for a review of interim financial 
information; (4) a statement that a review of interim 
financial information is substantially less in scope 
than an examination in accordance with generally 
accepted auditing standards, the objective of which is 
an expression of opinion regarding the financial 
statements taken as a whole and, accordingly, no 
such opinion is expressed; and (5) a statement about 
whether the accountant is aware of any material 
modifications that should be made to the 
accompanying financial information so that it 
conforms with generally accepted accounting 
principles. 


B. Proposed Rule Amendment - Definition of 
“Report” 


TEXT OF THE PROPOSED AMENDMENT 


Part 230 of Chapter II of the Title 17 of the Code of 
Federal Regulations is proposed to be amended by 
adding paragraphs (c) and (d) to §230.436 as follows: 


§230.436 Consents required in special cases. 


(c) Notwithstanding the provisions of paragraph (b), 
a report prepared or certified by an expert within the 
meaning of sections 7 and 11 of the act shall not in- 
clude a report on unaudited interim financial inform- 
ation (as defined in paragraph (d) below) by an 
independent accountant who has conducted a review 
of such interim financial information. 


(d) The term ‘‘report on unaudited interim financial 
information” shall mean a report which consists of 
the following: (1) a statement that the review of 
interim financial information was made in accordance 
with established professional standards for such 
reviews; (2) an identification of the interim financial 
information reviewed; (3) a description of the 
procedures for a review of interim financial 





information; (4) a statement that a review of interim 
financial information is substantially less in scope 
than an examination in accordance with generally 
accepted auditing standards, the objective of which is 
an expression of opinion regarding the financial state- 
ments taken as a whole, and accordingly, no such 
opinion is expressed; and (5) a statement about 
whether the accountant is aware of any material 
modifications that should be made to the accompa- 
nying financial information so that it conforms with 
generally accepted accounting principles. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16203/September 14, 1979 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY NATIONAL 
SECURITIES CLEARING CORPORATION 


File No. SR-NSCC-79-12 


The National Securities Clearing Corporation 
(“NSCC’’) submitted on September 7, 1979, a 
proposed rule change under Rule 19b-4 to codify 
existing policies and practices of NSCC with respect 
to members’ daily settlements with NSCC. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934. At any time within sixty days 
of the filing of such proposed rule change, the 
Commission may summarily abrogate such rule 
change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise 


in furtherance of the purposes of the Securities 
Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of September 
7, 1979. In order to assist the Commission to deter- 
mine whether to approve the proposed rule change or 
institute proceedings to determine whether the pro- 
posed rule change should be disapproved, interested 
persons are invited to submit written data, views and 
arguments concerning the submission within days 
from the date of publication in the Federa/ Register. 
Persons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-NSCC-79- 
12. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. 8552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
EXE. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16204/September 14, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY BRADFORD SECURITIES PROCESSING SER- 
VICES, INC. 


(File No. SR-BSPS-79-2) 
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Bradford Securities Processing Services, Inc., 
submitted on August 28, 1979, a proposed rule 
change, pursuant to Rule 19b-4 under the Securities 
Exchange Act, establishing a rule defining the term 
“participant.” 


Publication of the submission is expected to be made 
in the Federal Register during the week of September 
17, 1979. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publica- 
tion in the Federal Register. Persons desiring to make 
written submissions should file six copies thereof with 
the Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-BSPS-79-2. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16205/September 14, 1979 


An order has been issued granting the application 
requesting withdrawal of the common stock (Par 
Value $.125) of TERADYNE, INC. from listing and 
registration on the American Stock Exchange, Inc. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16206/September 14, 1979 


Admin. Proc. File No. 3-5507 


In the Matter of the Application of 


FRANK DeFELICE, Ph.D. & ASSOCIATES, INC. 
Mooresville, North Carolina 


AND 


FRANK DeFELICE 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEAL- 
ERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION—RE- 
VIEW OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 


Failure to Comply with Net Capital, Customer Protec- 
tion, Reporting and Recordkeeping Provisions 


Where member firm of registered securities associ- 
ation and its president, the firm’s sole principal, failed 
to comply with net capital, customer protection, 
reporting and recordkeeping provisions, association's 
findings of violation (with one exception), and its 
imposition of censure and a fine, affirmed, but 
proceedings against president remanded to associ- 
ation so that bar imposed on president can be 
refashioned to permit his retention of firm’s business, 
while assuring firm’s ability to comply with applicable 
regulatory requirements. 


APPEARANCES: 


Frank DeFelice, for applicants. 





Andrew McR. Barnes and Peter J. Chepucavage, for 
the National Association of Securities Dealers, Inc. 


Frank DeFelice, Ph.D. & Associates, Inc. (“firm’’), a 
registered broker-dealer, and Frank DeFelice, its 
president, majority shareholder and only registered 
principal, appeal from disciplinary action taken 
against them by the National Association of 
Securities Dealers, Inc. (‘‘NASD” or ‘‘Association”’). 
The NASD found DeFelice responsible for his firm’s 
failure to comply with net capital, customer 
protection, recordkeeping and reporting provisions. It 
censured applicants, fined them $2,500, jointly and 
severally, and barred DeFelice from association with 
any NASD member in a principal, managerial or 
supervisory capacity. | Our findings are based on an 
independent review of the record. 


A. Net Capital Violations 


The NASD found that the firm operated with month- 
end net capital deficiencies in December 1976, 
January through March 1977, and May and June 
1977.2 


Prior to the period in question, DeFelice became 
aware that, in order to meet minimum net capital 
requirements, his firm would have to acquire 
additional capital pursuant to ‘satisfactory subordin- 
ation agreements.’’’ He had been notified that no 
agreement could be deemed ‘‘satisfactory’’ until the 
NASD had found it acceptable.4 





lit also assessed costs against applicants. 


2The deficiencies ranged from $24,725 to $28,422. 


3Liabilities which are subordinated to the claims of 
creditors pursuant to a ‘‘satisfactory subordination 
agreement” are excluded from the computation of a 
firm’s liabilities for net capital purposes. Rule 
15c¢3-1(c)(2)(ii). 


4Rule 15c3-1d(c)(6). 


In November 1976, DeFelice submitted two subordin- 
ation agreements to the NASD. Since the proposed 
loans to the firm involved the contribution of 
securities, they were in the form of secured demand 
note agreements.% Such agreements include a 
promissory note from the lender, payable on demand, 
collateralized by securities pledged with the broker- 
dealer.° One of the notes, in the amount of 
$28,000, was from DeFelice himself. The other, in the 
amount of $6,000, was from a Mr. Chappell, a 
minority stockholder of the firm. 


DeFelice had previously been advised by the NASD 
that securities collateralizing a secured demand note 
must be_in bearer form or registered in the name of 
his firm.” The NASD had also advised him that the 
Uniform Commercial Code (“UCC”) definition of 
“bearer form” was applicable to the net capital rule, 
and that, under the Code, a security is “in bearer 
form’’ only when it “runs to bearer according to its 
terms and not by reason of any endorsement.” 
Nevertheless, the securities collaterlizing Chappell’s 
note, and some those securing DeFelice’s note, were 
still registered in the names of their respective 
lenders. 





SAIl contributions of securities as subordinated 
capital must be in the form of secured demand note 
agreements. Securities Exchange Act Release No. 
11497 (June 26, 1975), 7 SEC Docket 241, 244. 


6Rule 15c3-1d(a)(2)(v)(A). The collateral value of the 
pledged securities must be equal to the unpaid 
principal amount of the note. Rule 15c3-1(b)(6). 
Collateral value is defined as the market value of the 
securities, less appropriate haircuts. Rule 15c-1(d)(a) 
(2) (iii). 


7Rule 15c3-1d(c)(4). 


8Section 8-102(1)(d) of the UCC. See Securities 
Exchange Act Release No. 13454 (May 23, 1977), 12 
SEC Docket 463, 467. 


IChappell’s securities were endorsed in blank on 
standard power-of-attorney forms attached to the 
certificates. 
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Applicants contend that the firm's net capital 
violations resulted from the NASD’s erroneous 
refusal to accept the proposed subordination agree- 
ments. This argument is unavailing. DeFelice 
continued to operate his firm without awaiting the 
required notification from the NASD that the agree- 
ments he submitted to the Association were 
acceptable. As he was aware, under the net capital 
rule amounts contributed to a firm pursuant to a 
subordination agreement cannot be deemed addi- 
tional capital for net capital purposes unless and until 
the examining authority (in this case the NASD) 
accepts the agreement as “‘satisfactory.’’ Hence, 
since the contributed amounts were necessary for 
compliance, and the NASD had not yet given its 
approval, net capital violations resulted. 


The NASD notified applicants in March 1977 that the 
notes in question were not property collateralized, 
and were therefore unacceptable. In April, DeFelice 
submitted a new secured demand note agreement 
pursuant to which he proposed to lend the firm 
$30,000. That agreement was ultimately approved by 
the NASD, but only after the period at issue here. 


The basic concept behind our net capital rule is 
liquidity. The rule’s purpose is to make certain that a 
broker-dealer has sufficient liquid assets on hand at 
all times to cover his current indebtedness. 
Securities lent to a broker pursuant to a subordi- 
nation agreement must be in such form that they can 
be readily utilized to satisfly the broker’s current 
obligations. Thus they must be as free as possible of 
any impediment to such usage. If securities are regis- 
tered in the name of a lender, even though endorsed 
in blank, there is a much greater risk that such an 
impediment may arise, thus impairing the securities’ 
commercial negotiability. 





10Securities Exchange Act Release No. 8024, pp. 1-2 
(January 18, 1967). In Guy D. Marianette, 11 S.E.C. 
967, 970-971 (1942), we stated: 


“Customers do not open accounts with a 
broker relying on suit, judgment and 
execution to collect their claims—they are 
opened in the belief that a customer can, on 
reasonable demand, liquidate his cash or 
securities position.” 


See also John W. Yeaman, Inc., 42 S.E.C. 500, 503 
(1965). 
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In light of the foregoing, the NASD _ properly 
concluded that the firm failed to meet capital require- 
ments as of the dates in question. We accordingly 
affirm the association’s findings of violation. 


B. Customer Protection Rule 


During 1976, the firm was operating under a claimed 
exemption from the customer protection provisions 
of Rule 15c3-3 under the Securities Exchange Act." 
The NASD found that, in May 1976, contrary to the 
pertinent exemptive requirements, | the firm 
deposited a customer’s payment for certain securities 
(in the amount of $2,238) in the firm’s general 
checking account. 


Applicants claim that the funds were deposited in 
that account due to an error by the bank. But even 
assuming that such was the case, applicants were 
put on notice of that error when the firm received its 
monthly bank statements. Yet applicants permitted 
the customer's funds to remain in the firm’s checking 
account for almost three weeks thereafter, and the 
firm drew checks on the account during the time it 
contained those funds. 


The requirement that a broker effect all customer 
transactions through special customer accounts 
established for their exclusive benefit affords 
customers an important safeguard by segregating 
their funds from the general operating funds of the 
firm, and hence from the claims of general creditors. 
By permitting a customer’s funds to remain in the 
firm’s general checking account even after the firm’s 
monthly statement showed that those funds had 
been incorrectly deposited, DeFelice exposed the 





11Pursuant to Rule 17a-5(g)(2), the firm’s auditor had 
certified that the firm was entitled to an exemption 
during that year. 


12The firm claimed an exemption under the 
provisions of subparagraph (k)(2)(i) of Rule 15c3-3 
which requires, among other things, that a broker- 
dealer effectuate all financial transactions with a 
customer through one or more bank accounts 
designated as special accounts for the exclusive 
benefit of customers. 





customer to the very risks the rule is designed to 
prevent. 


We agree with the NASD that applicants’ failure to 
meet the requirements for the claimed exemption 
under which the firm was operating was conduct 
“inconsistent with just and equitable principles of 
trade." We accordingly affirm the NASD’s findings of 
violation. 


C. Reporting Requirements 


Applicants do not contest the NASD’‘s finding that, 
for a period of about nine months, they failed to 
amend the firm’s NASD membership application to 
reflect the fact that, on February 5, 1976, the firm 





‘ 


13The customer protection rule “‘is fundamental to 
the safeguarding of customers’ funds.’’ Whiteside & 
Company, Securities Exchange Act Release No. 
12565 (June 22, 1976), 9 SEC Docket 949, 951, affd, 
557 F.2d 1118 (C.A. 5, 1977). 


141n order to qualify for an exemption under the 
Provisions of subparagraph (k)(2)(i) of Rule 15c3-3, 
the firm was also prohibited from holding securities 
for, or owing securities to, ‘‘customers’’. The NASD 
found that the firm additionally failed to meet the 
requirements for its claimed exemption because it 
continued to hold the securities of Mr. Chappell for 
several weeks after the NASD had determined that 
his subordination agreement was unacceptable for 
net capital proposes. However, Rule 15c3-3(a)(i) 
excludes from the definition of ‘‘customer’’ any 
person who “‘has a claim for property . . . which by 
contract ...is subordinated to the claims of 
creditors of the broker or dealer.’’ Despite the 
NASD’‘s determination that his agreement was 
unacceptable for net capital purposes, Chappell still 
had a claim for subordinated property within the 
meaning of Rule 15c3-3(a)(i), and therefore was not a 
“customer” for purposes of subparagraph (k)(2)(i). 
Accordingly, we set aside the NASD’s findings of 
violation with respect to the firm’s retention of 
Chappell’s securities. 


had been suspended from conducting business by 
the State of South Carolina.15 


The NASD also found that the firm failed to file its 
1976 annual report on time'? and that, when the 
report was filed in March 1977, it was materially 
deficient. DeFelice was notified of various 
deficiencies in his firm’s audited financial statements. 
However, the deficiencies were not corrected until 
mid-July, after the NASD _ had threatened the firm 
with summary suspension. 


Applicants assert that the firm’s annual report was 
timely filed. But the record does not support their 
claim. Annual reports are not deemed filed until they 
are received.'° The date of receipt stamped on the 
report when it was received by the NASD was March 
18, 1977, more than two weeks after the report was 
due. 


Applicants further complain that the NASD did not 
notify them of the deficiencies in the report until April 
25, and that, prior to that time, they were unaware 
that they had to file additional financial statements 
that were not required the previous year. But 
applicants cannot shift their responsibility for 
compliance with applicable requirements to the 
NASD.!9 Those requirements had been promulgated 





15The firm was suspended because it failed to amend 
its state registration for over a year to reflect an 
NASD disciplinary proceeding then pending against 
applicants. 


16The firm's report was due within 60 days after its 
December 31, 1976 audit date. Rule 17a-5(d)(5). The 
report was received by the NASD on March 18, 1977. 


17The deficiencies included the failure to have the 
financial statements signed by the auditor, the 
complete absence of certain required financial 
information, and the absence of any notation in the 
firm's net capital computation that the subordination 
agreements it relied on had not yet been approved. 


18Rule 17a-5(a)(3). 


19See, Don D. Anderson & Co., Inc., 43 S.E.C. 989, 
991 (1968), aff’d, 423 F.2d 813 (C.A. 10, 1970). 
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by this Commission more than a year before the 
firm’s 1976 annual report was due. 0 


We accordingly affirm the NASD’s findings of 
violation. 


D. Recordkeeping Violations 


The NASD found that, during various periods from 
December 1, 1976 through at least June 30, 1977, 
applicants failed properly to maintain the firm’s books 
and records in the following respects: 


(a) In certain instancs, the firm’s blotter itemizing the 
daily receipt and delivery of securities did not reflect 
such securities’ certificate numbers.2! 


(b) The firm’s record itemizing the daily receipt and 
disbursement of cash failed to show in every instance 
the amount for which cash was received or to which 
it was disbursed. 


(c) Securities position verification schedules pre- 
pared by an NASD examiner as of June 30, 1977, 
showed differences in four instances between the 
firm’s records and the firm’s securities positions as 
verified by the examiner. The differences were not 
recorded in the firm’s books as required. 


Applicants claim that the information missing from 
the first two records could be obtained from 
subsidiary records in their possession. However, we 
have consistently held that, even if required data can 
be delivered from other records, a broker-dealer is not 
relieved thereby of its obligation to maintain the 





20Securities Exchange Act Release No. 11935 
(December 17, 1975), 8 SEC Docket 808. 


21Rule 17a-3(a)(1) under the Exchange Act. 


2214. 


23Rule 17a-3(a)(5). 
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records specified by recordkeeping provisions.24 We 
have stressed the importance of a broker-dealer being 
able ‘‘to demonstrate compliance to the Commission 
and the self-regulatory authorities without the burden 
of bringing books and records up-to-date being 
placed upon. . . regulatory authorities.” 


Applicants further argue that, in verifying the firm’s 
securities positions, the NASD’s examiner failed to 
take into account certain securities owned by the 
firm. But the securities to which applicants refer did 
not account for all of those differences found by the 
examiner. Moreover, the statements submitted by 
applicants in support of their claim relate to a period 
more than six months after the date of the examiner's 
schedules. 


We accordingly affirm the NASD’s findings of viola- 
tion. 


Having affirmed most of the violations found by the 
NASD, we must now determine whether the 
sanctions imposed on applicants are excessive or 
oppressive. The rules that applicants violated are 
important safeguards which have as their basic 





24Fugene N. Owens, 42 S.E.C. 149, 151 (1964). See 
also Robert H. Davis, 40 S.E.C. 994, 995 (1962); 
Associated Securities Corporation, 40 S.E.C. 10, 18 
(1960), aff'd, 293 F.2d 738 (C.A. 10, 1961). 


25 Statement Regarding Maintenance of Current 
Books and Records by Brokers and Dealers, 
Securities Exchange Act Release No. 10756 (April 26, 
1974), 4 SEC Docket 195. 


26 Applicants claim that the NASD failed to consider 
the materials which they attached to their brief before 
the Board of Governors. However, the Board’s 
decision indicates its familiarity with those materials, 
which it found to have little probative value. And we 
have reviewed not only the materials applicants 
submitted to the NASD, but also those attached to 
their brief before us, even though the latter materials 
were not properly introduced into evidence. 





purpose the protection of public investors.2” Thus 
substantial sanctions are warranted. 


Nevertheless, we find the bar which the NASD im- 
posed on DeFelice excessive. For the most part, his 
violations did not stem from any unwillingness to 
comply, but from an inability to keep abreast of and 
comprehend the regulations applicable to broker- 
dealers.©° We cannot condone the firm’s continued 
noncompliance with applicable rules and regulations. 
But we consider the effective termination of 
DeFelice’s one-man business operation too severe a 
sanction when other remedies may be effective to 
ensure compliance. 


DeFelice has expressed his willingness to divest 
himself of responsibility for compliance and place it in 
“competent, experienced hands.”’ And, at the oral 
argument before us, NASD counsel stated that 
DeFelice need not give up his business if he hired ‘a 
competent principal... who was in good faith in 
charge of the firm’s books and records.” 


Under the circumstances, we think the best course to 
follow is to remand the proceedings against DeFelice 
to the NASD. On remand, the Association should 





27See Blaise D'Antoni & Associates, Inc. v. S.E.C., 
289 F.2d 276, 277 (C.A. 5, 1961); Whiteside & 
Company, Securities Exchange Act Release No. 
12565 (June 22, 1976), 9 SEC Docket 949, 951, aff d, 
557 F.2d 1118 (C.A. 5, 1977); Fox Securities 
Company, Inc., Securities Exchange Act Release No. 
10475 (November 1, 1973), 2 SEC Docket 667,669; 
Scientific Investors Corporation, 41 S.E.C. 618, 619 
(1963). 


28in a prior opinion affirming the NASD’s findings 
that applicants made inadequate disclosure in 
soliciting two subordination agreements, we noted, in 
reducing the sanctions imposed, that applicants’ 
violations were not the result of deliberate deception. 
Rather, ‘‘DeFelice’s own misconceptions caused him 
to mislead others.’’ Frank DeFelice, Ph.D. & 
Associates, Inc., Securities Exchange Act Release 
No. 12564 (June 22, 1976), 9 SEC Docket 947, 948. 


29The firm has seven part-time salesmen. It has 
about 50 customers, and generally averages less than 
five transactions a month. 


fashion a new sanction which will permit DeFelice to 
retain his business, and at the same time assure the 
NASD of the firm’s _ to comply with applicable 
regulatory requirements. 


An appropriate order will issue. 


By the Commission (Commissioners LOOMIS, 
EVANS, POLLACK and KARMEL); Chairman 
WILLIAMS. not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16206/September 14, 1979 


Admin. Proc. File No. 3-5507 


In the Matter of the Application of 


Frank DeFELICE, Ph.D. & ASSOCIATES, INC. 
Mooresville, North Carolina 


AND 

FRANK DeFELICE 

For Review of Disciplinary Action taken by the 
NATIONAL ASSOCIATION OF SECURITIES DEAL- 


ERS, INC. 


ORDER AFFIRMING IN PART AND REMANDING IN 
PART ACTION OF REGISTERED SECURITIES 
ASSOCIATION 





30We affirm the NASD’s imposition of censure and a 
$2,500 fine, as well as its assessment of costs. 


SEC DOCKET/399 





On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the fine and censure imposed by the 
National Association of Securities Dealers, Inc. on 
Frank DeFelice, Ph.D. & Associates, Inc. and Frank 
DeFelice, and the Association’s assessment of costs, 
be, and they hereby are, affirmed; and it is further 


ORDERED that the proceedings with respect to Frank 
DeFelice be, and they hereby are, remanded to the 
Association’s Board of Governors for further action in 
accordance with such opinion. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16207/September 17, 1979 


Admin. Proc. File No. 3-5514 
In the Matter of the Application of 


ROY RAY SEATON 
5844 S. Roanoke 
Springfield, Missouri 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEAL- 
ERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION — 
REVIEW OF DISCIPLINARY PROCEEDINGS 
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Violations of Rules of Fair Practice 


Failure to Inform Employers of Private Securities 
Transactions 


False Ansers in Registration Application 


Where registered representative of member 
firms of registered securities association 
engaged in private securities transactions 
without employer’s knowledge or permission, 
and answered questions falsely on an 
application for registration with another 
member firm, association’s findings of viola- 
tion sustained, and sanctions affirmed. 


APPEARANCES: 


Robert B. Balogh, or Arky, Freed, Stearns, Watson 
& Greer, for applicant. 


Peter J. Chepucavage and C. Jean Ivey, for the 
National Association of Securities Dealers, Inc. 


Roy Ray Seaton, who during the relevant period was 
a registered representative with two member firms of 
the National Association of Securities Dealers, Inc. 
(“NASD”), appeals from NASD disciplinary action. 
The Association found that, on three occasions, 
Seaton sold securities to customers without his 
employers’ knowledge, and that he answered certain 
questions falsely on an application for registration 
with another NASD member firm. For that miscon- 
duct, the NASD censured Seaton and suspended him 
from association with any NASD member for one 
year. | Our findings are based on an independent 
review of the record. 


On or about July 26, 1975, Seaton sold 15 limited 
partnership interests in each of two real estate tax 





'The NASD also assessed costs against Seaton. 





shelter issues (““Greenbriar”’)2 in which he was the 
general partner. Seaton admittedly failed to inform 
his then employer, Weinrich, Zitzmann & Whitehead, 
Inc., of those sales. 


On or about September 30, 1976, Seaton, who by 
that time was a salesman for Economic Research 
Analysts, Inc. (‘ERA’), sold 15 limited partnership 
interests in another real estate tax shelter, Dunwoody 
Office Park Limited, which he had purchased and 
syndicated as a limited partnership.’ Richard 
Mcintyre, president of ERA, testified that he knew 
nothing of those sales until several months after they 
occurred. 


On or about October 20, 1976, while still employed by 
ERA, Seaton sold 189 limited partnership interests 
offered by Cal-Am Corporation in certain coal mine 
properties. It is undisputed that Seaton first 
approached Mcintyre with the idea of selling these 
interests in the summer or early fal! of 1976, but that 
Mcintyre refused to allow the sales because ERA was 
already offering interests in two similar ventures. 
Seaton, after inspecting Cal-Am’s properties and 
those in which ERA was already offering interests, 
renewed his request to sell the Cal-Am securities, but 
Mcintyre again refused permission. Despite Mclin- 
tyre’s repeated refusals, Seaton solid the Cal-Am 
interests to customers. 


We affirm the NASD’s findings that Seaton’s sales of 
securities, without the knowledge or consent of his 
employers, violated the Board of Governors’ interpre- 
tation with respect to an employee’s undisclosed 
securities transactions’, and constituted conduct 





2The issues in question were Greenbriar Office Park 
(three office buildings located in Atlanta) and an affi- 
liated trust, the Greenbriar Mortgage Investment 
Trust. 


3Dunwoody consisted of two buildings in an office 
park near Atlanta, Georgia. 


4The interpretation (NASD Manual §2177, p. 2109- 
3) states in pertinent part: 


“It shall be deemed conduct inconsistent 
with just and equitable principles of trade for 
any person associated with a member to 
engage in a private securities transaction 
outside the regular course or scope of his 
association or employment with a member, 
for himself, or with or for any other person 
without prior written notification to the 
member.” 


inconsistent with just and equitable principles of 
trade. 


Applicant contends that the record does not support 
findings against him with respect to his sales of 
Dunwoody and Cal-Am.§ We disagree. 


Seaton testified that he received verbal permission 
from Mcintyre when he joined ERA to engage in 
private securities transactions. Mclntyre not only 
denied having any oral understanding with Seaton 
permitting him to make such sales, but stated that 
he had specifically instructed Seaton that no such 
private transactions could be effected. Moreover, he 
required Seaton to sign an agreement to that effect. 
Seaton admitted that he had had such a conversation 
with Mcintyre, and that he had signed the agreement 
in question. 


We also note that it would have been highly unlikely 
for Mcintyre to have authorized any such sales. His 
firm had suffered financially from previous 
undisclosed transactions by other salesmen, which 
had led to the firm’s explicit prohibition of any such 
private dealing. Seaton, who had signed an agree- 
ment not to engage in any such activities, did not 
give the firm the prior written notice required by the 
Board of Governors’ interpretations in advance of his 
sales. And he said nothing to the firm at the time he 
executed the transactions. 


With respect to his sales of Cal-Am, Seaton testified 
that McIntyre had indicated an intention to sign a 





5Article Ili, Section 1 of the NASD’s Rules of Fair 
Practice requires the observance of high standards 
of commercial honor and just and equitable prin- 
ciples of trade. 


6Citing Collins Securities Corporation v. S.E.C., 562 
F.2d 820(C.A.D.C., 1977), applicant also claims that 
the evidence against him must be clear and con- 
vincing. Even apart from the question of whether 
Collins applies to NASD proceedings, the clear and 
convincing standard is only applicable to cases of 
fraud. This appeal does not involve any findings of 
fraud. Thus Collins is clearly inapposite. Whitney v. 
S.E.C., Fed. Sec. L. Rep. § 96,913, at 95,779 
(C.A.D.C., June 28, 1979). In any event, we find the 
evidence with respect to Seaton’s violations clear 
and convincing. 
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selling agreement with Cal-Am in the fall of 1976, 
prior to any of Seaton’s transactions. Mcintyre 
denied this, and his testimony is supported by 
correspondence which he had with Seaton. On 
January 27, 1977, Mcintyre wrote to Seaton stating 
that ERA would withhold his commissions until 
Seaton disclosed all sales that he had made without 
permission.’ In his reply of February 1, 1977, Seaton 
admitted that he made the Cal-Am sales after 
Mcintyre had refused to sign a selling agreement with 
Cal-Am.8 Although Mcintyre ultimately signed a 
Cal-Am sales agreement, he did so only after all of 
Seaton’s sales had been completed. 


After leaving ERA, Seaton filed an application with 
the NASD and the State of Missouri to become regis- 
tered with another NASD member firm. On that 
application, Seaton gave a negative response to a 
question (immediately following a query concerning 
his securities activities) which asked whether he was 
currently engaged in “‘any other business.” 


At that time, Seaton was admittedly providing 
financial planning and insurance services to 
customers.'° In addition, Seaton responded 
negatively to a question asking if he had ever been 
“the subject of any investigation or proceeding by 
any securities... agency, jurisdiction or organi- 
zation.’’ When he filled out the form, Seaton knew 
that, on February 22, 1977, the Securities Commis- 
sioner of South Carolina had ordered him to cease 
and desist from acting as a broker-dealer in that 





7Mcintyre’s letter demanded that Seaton offer 
rescission to all those to whom he had made unau- 
thorized sales, and agree to indemnify the firm 
against customer claims arising therefrom. 


8Seaton asserts that his reply was written “under 
duress” because Mcintyre was withholding all of his 
commissions until Seaton made full disclosure. 
However, that does not affect the validity of Seaton’s 
admission. 


°Mcintyre signed the agreement because helearned 
that his firm would be entitled to a percentage of the 
commissions that Seaton had earned. 


‘Seaton regarded his financial planning and 
insurance activities as a second full-time business. 
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state until he had registered as such, and that he 
cease and desist from selling unregistered 
securities. 


Applicant contends that the questions which he 
answered incorrectly are so ambiguous that he was 
unable to make a proper response. We disagree. 
The first question clearly sought to ascertain 
whether Seaton was engaged in any business other 
than his securities activities. As for the second 
question, Seaton had been served with the South 
Carolina cease and desist order. Under the circum- 
stances, we fail to see how he could have 
reasonably concluded that a negative response was 
warranted. We accordingly affirm the NASD’s 
findings of violation."' 


IV. 


Applicant contends that the one-year suspension 
imposed by the NASD is too severe.'? He argues, 
among other things, that the violation with respect 
to his sales of Greenbriar was only technical since 
he never sold any securities for Weinrich;'? thatthe 
NASD found no fraud in connection with his sales; 
and that none of his customers, all of whom refused 
his offers of rescission, suffered any loss. Finally, he 
asserts that the NASD has imposed less severe 
sanctions for similar violations, and that he has 
already been effectively suspended from the 
securities business for over a year. 





"The NASD also concluded that Seaton improperly 
gave a negative response to a question asking if he 
had ever been ‘‘subject to an order of... any 
jurisdiction which revokes, suspends or denies .. . 
registration.”’ Since, strictly speaking, the South 
Carolina order did none of these things, we set aside 
the NASD’s finding of violation in this respect. 


'2Applicant also contends that the NASD violated its 
own rules by imposing what amounts to an inde- 
finite suspension, since, as a result of his appeal, the 
Association has not yet set a commencement date 
for his suspension. However, the NASD has, in 
effect, simply stayed the imposition of its sanction 
pending our review. And the record does not show 
that the Association has prevented Seaton from 
becoming associated with another NASD member 
during the pendency of his appeal. 


'3We note that the offering circular Seaton used in 
connection with his Greenbriar sales identified him 
as a “licensed stock exchange broker’ with 
Weinrich. 





We are unable to conclude that the — sanctions 
imposed on Seaton are excessive or oppressive. 
Many of the mitigative factors which he cites have 
already been taken into account by the NASD. More 
importantly, the record shows that Seaton followed 
a pattern of dishonesty both in his dealings with 
employers and with regulatory authorities. In a 
business that depends as heavily on candor and 
fidelity to one’s word as the securities business, 
such misconduct cannot be viewed lightly. As we 
have previously stated with regard to a salesman’s 
“private” securities transactions: 


“Where employees effect transactions for 
customers outside of the normal channels 
and without disclosure to the employer, the 
public is deprived of protection which it is 
entitled to expect. Moreover, the employer 
may also thus be exposed to risks to which it 
should not be exposed. Thus, such conduct 
is not only potentially harmful to public 
investors, but inconsistent with the 
obligation of an employee to serve his em- 
ployer faithfully.’’'* (Footnote omitted) 


The deceptions practiced by Seaton on employers and 
regulatory authorities are matters of serious concern 
affecting the public interest. Under the circum- 
stances, the sanctions imposed are not unreasonable. 


An appropriate order will issue. 


By the Commission (Commissioners LOOMIS, 
EVANS, POLLACK AND KARMEL); Chairman 
WILLIAMS not participating. 


George A. Fitzsimmons 
Secretary 








'4Anthony J. Amato, Securities Exchange Act 
Release No. 10265 (June 29, 1973), 2 SEC Docket 
90, 91. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16207/September 17, 1979 


Admin. Proc. File No. 3-5514 


In the Matter of the Application of 


ROY RAY SEATON 
5844 S. Roanoke 
Springfield, Missouri 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER AFFIRMING DISCIPLINARY ACTION TAKEN 
BY REGISTERED SECURITIES ASSOCIATION 


Onthe basis of the Commission's opinion issued this 
day, it is 


ORDERED that the disciplinary action taken by the 
National Association of Securities Dealers, Inc. 
against Roy Ray Seaton, and the Association's 
assesment of costs, be, and they hereby are, 
affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16208/September 18, 1979 


NOTICE OF FILING OF AN APPLICATION FOR 
REGISTRATION OF A CLEARING AGENCY UNDER 
SECTIONS 17A AND 19(a) OF THE SECURITIES 
EXCHANGE ACT OF 1934 (THE “ACT’) AND 
PURSUANT TO SUBPARAGRAPH (c)(1) OF RULE 
17Ab2-1 UNDER THE ACT (File No. 600-18) 
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The Fixed Income Clearing Corporation, Inc. hasfiled 
an application to become a registered clearing 
agency under Sections 17A and 19(a) of the 
Securities Exchange Act of 1934 (the “‘Act’’) and 
pursuant to subparagraph (c)(1) of Rule 17Ab2-1 
under the Act(17 CFR 240.1 7Ab2-1(c)(1)). The Fixed 
Income Clearing Corporation intends to engage in 
the business of holding receiving and delivering 
fixed income securities. 


Within ninety days of the date of publication of this 
notice in the Federal Register, or within such longer 
period as to which the applicant consents, the Com- 
mission will, in accordance with Section 1 9(a) of the 
Act: 


(A) by order grant such registration, or 
(B) institute proceedingsto determine whether 
registration should be denied. 


Pursuant to subparagraph (c)(1) of Rule 17Ab2-1 
under the Act, if requested by an applicant, the 
Commission may grant the applicant registration as 
a clearing agency in accordance with Sections 
17A(b) and 19(a)(1) of the Act, but exempt the 
applicant from one or more of the requirements asto 
which the Commission is directed to make a deter- 
mination pursuant to subparagraphs (A)-(l) of 
Section 1 7A(b)(3) ofthe Act. Registration pursuantto 
subparagraph (c)(1) of Rule 17Ab2-1 shall not be 
effective for more than eighteen (18) months from 
the date on which registration is made effective by 
the Commission. 


Subparagraph (c)(2) of Rule 17Ab2-1 requires that, 
in the case of any clearing agency registered in ac- 
cordance with subparagraph (c)(1) of Rule 1 7Ab2-1, 
the Commission, notlaterthan nine months fromthe 
date such registration is made effective, will either 
grant registration without exempting the registrant 
from one or more of therequirements asto whichthe 
Commission is directed to make a determination 
pursuant to subparagraphs (A)-(l) of Section 
17A(b)(3) of the Act or will institute proceedings to 
determine whether registration should be denied at 
the expiration of 18 months. 


Interested persons are invited to submit written data, 
views and arguments concerning the foregoing 
application within six weeks from the date of 
publication of this notice in the Federal Register. 
Such written data, views and arguments will be 
considered by the Commission in granting regis- 
tration or instituting proceedings to determine whe- 
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ther registration should be denied in accordance 
with Section 19(a) of the Act and subparagraph (c)(2) 
of Rule 17Ab2-1. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington D.C. 20549. Reference should be made 
to File Number 600-18. 


Copies of the application and ofall written comments 
will be available for inspection at the Securities and 
Exchange Commission's Public Reference Room, 
1100 L Street, N.W., Washington, D.C. 20006. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16209/September 18, 1979 


Admin. Proc. File No. 3-5350 


In the Matter of 


ROBERT A. PODESTA 
208 South LaSalle Street 
Chicago, Illinois 


(8-18739) 


OPINION OF THE COMMISSION 


BROKER-DEALER PROCEEDINGS 


Grounds for Remedial Action 


Fraudulent Dissemination of Materially 
Misleading Market Information 





Where registered broker-dealer, who was 
exchange floor broker, knew that he was 
executing contrived transactions in option 
contracts, and was aware or recklessly indif- 
ferent to the fact that he was thereby 
causing the public dissemination of materially 
distorted market information, he/d, in public 
interest to suspend broker-dealer’s registra- 
tion for one month and suspend him from 
association with any broker or dealer for the 
same period. 


APPEARANCES: 


Jack M. Whitney, // and D. Daniel Barr, of Bell, 
Boyd, Lloyd, Haddad & Burns, for respondent. 


Peter B. Shaeffer, of the Commission’s Chicago Reg- 
ional Office, for the Division of Enforcement. 


Robert A. Podesta, a registered broker-dealer and a 
member of the Chicago Board Options Exchange, 
Inc. (“CBOE”), appeals from the adverse decision of 
an administrative law judge. The law judge found that 
Podesta violated antifraud provisions by executing 
contrived transactions in IBM options on the CBOE, 
thereby causing distorted market information to be 
publicly disseminated. He suspended Podesta’s 
registratiion for one month, and suspended Podesta 
from association with any broker or dealer for the 
same period. On the basis of an independent review 
of the record, we make the following findings. 


During the period at issue, Podesta was an 
experienced CBOE floor broker who specialized in 
IBM options. ! Frank S. Groseclose was a CBOE 
member, registered with the firm of Marcus, Schloss 
& Co., Inc. (““Marcus”’), and Ronald R. Michno was a 
CBOE market maker.2 On August 4, 1975, Michno 





1, floor broker accepts and executes orders for the 
accounts of other exchange members. 


2Marcus, Groseclose and Michno were also named as 
respondents in these proceedings. We accepted 


engaged in an option transaction with Marcus which 
resulted in Michno losing several thousand dollars. 
Shortly thereafter, Groseclose, on behalf of Marcus, 
informed Michno that he would be reimbursed for his 
loss. 


On August 18, 1975, at about 2:10 p.m., Podestra 
suggested to Michno that he sell a spread to Marcus 
for 400 IBM contracts.? Prior to that time, Michno 
had never purchased or sold a spread involving more 
than 100 contracts. He wondered why Podesta would 
approach him “on a big trade like this.’’ Podesta pre- 
dicted that the trade would be ‘beneficial’ to Michno 
and told him that ‘Marcus Schloss wants you to 

. . . do this.” Michno agreed to the trade on the 
basis of his faith in Podesta’s judgment and his belief 
that Marcus was using this method to reimburse him 
for his prior loss. Podesta then executed the trade, as 
follows: 


Michno 


Buy 400 IBM Oct 180¢ 
Sell 400 IBM Jan 180 


Price 


10-7/8 
17-3/4 


Marcus 


Sell 400 IBM Oct 180 
Buy 400 IBM Jan 180 


Shortly thereafter, Podesta summoned Michno and 
told him that Marcus wanted to know if he wished to 
reverse the trade he had just made. Podesta gave 
Michno the prices at which Marcus was willing to 
deal and advised Michno to accept Marcus’s offer. 





(Footnote 2—Cont’d) 


offers of settlement from all three prior to the 
hearings herein. See Marcus, Schloss & Co., Inc., 
Securities and Exchange Act Release No. 14332 
(January 3, 1978), 13 SEC Docket 1295; Ronald R. 
Michno, Securities Exchange Act Release No. 14331 
(January 3, 1978), 13 SEC Docket 1295; Frank S. 
Groseclose, Securities Exchange Act Release No. 
14479 (February 16, 1978), 14 SEC Docket 188. 


3A spread transaction is the combined purchase of 
one option contract and the sale of another in the 
same underlying stock. The price of acquiring or 
selling a spread is the difference between the prices 
of the two options involved. 


4The standard option contract gives the buyer the 
right to buy 100 shares of the underlying security at a 
certain price known as the “‘striking price.’’ Thus, the 
first entry shows a purchase by Michno of the right to 
buy 40,000 shares of IBM until October 1975 at a 
price of $180 per share. 
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Michno continued to assume that he was being 
repaid for his prior loss, and agreed to the trade. 
Accordingly, at about 2:55 p.m. Podesta executed 
the following transaction: 


Michno 


Sell 400 IBM Oct 180 
Buy 400 IBM Jan 180 


Marcus 


Buy 400 IBM Oct 180 
Sell 400 IBM Jan 180 


Price 


10-3/4 
17-3/8 


As a result of these transactions, Michno realized a 
profit of $10,000.6 The two crossed spreads repre- 
sented 81% of the Jan 180 IBM contracts and 57% 
of the Oct 180 contracts that were traded that day on 
the CBOE. 


The next morning, August 19, 1975, Podesta 
summoned Michno and told him that Marcus wanted 
to purchase another spread in IBM call options, this 
time for 200 contracts, that might be ‘beneficial’ to 
him. Michno again assumed that Marcus was seeking 
to repay Michno’s August 4th loss and agreed to the 
trade. At about 9:25 a.m. Podesta crossed the fol- 
lowing spread: 


Michno 


Buy 200 IBM Oct 180 
Sell 200 IBM Jan 180 


Marcus 


Sell 200 IBM Oct 180 
Buy 200 IBM Jan 180 


Price 


10-3/8 
17-174 


Shortly thereafter, Podesta asked Michno if he 
wanted to reverse the spread, stating that Michno 
could get out at a profit. Michno agreed, and, at 10: 
a.m., Podesta executed the reversal as follows: 


Michno 


Sell 200 IBM Oct 180 
Buy 200 IBM Jan 180 


Price 


9-3/4 
16-1/4 


Marcus 


Buy 200 IBM Oct 180 
Sell 200 IBM Jan 180 


Michno realized a profit of $7,500 on the reversal.” 





SBefore executing the reversal of the 400 contract 
spread, Podesta executed three transactions for 
Marcus involving 15 IBM spread contracts. These 
transactions permitted the complete reversal of the 
400 contract spread without the necessity of filling 
intervening orders. 


6Marcus bought the spread for 6-7/8, or $275,000. 
Michno repurchased it for only 6-5/8, or $265,000, 
when the transaction was reversed. 


7Marcus bought the spread for 6-7/8, or $137,500. 
Michno repurchased it for 6-1/2, or $130,000, when 
the transaction was reversed. 
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The crossed spreads executed by Podesta 
represented 88% of the Jan 180 IBM contracts and 
38% of the Oct 180 IBM contracts that were traded 
on the CBOE on August 19. Following these 
transactions, Michno considered that Marcus had 
completely repaid him for his August 4th loss. 


All of the transactions in question were publicly dis- 
seminated on the Market Data Retrieval tape. For his 
services in executing those transactions, Podesta re- 
ceived commissions of $4,300. 


As the law judge found, and as is readily apparent 
from the foregoing, Podesta “‘orchestrated’’ the 
transactions at issue by steering Michno into a series 
of trades whose sole purpose was to transfer money 
from Marcus to Michno. We find the inference com- 
pelling that Podesta was fully aware that those 
trades, in which he played such an important role, 
were contrived and not bona fide. He was also fully 
aware that the transactions would be publicly 
reported, and that public investors would rely on 
them as a fair representation of the market. 


The amount of activity in a particular security is of 
great importance to investors, particularly in 
determining that security's liquidity. The transactions 
executed by Podesta represented substantial percent- 
ages of the total daily trading volume in the options 
at issue on August 18 and 19. Thus, because of the 
contrived nature of those transactions, investors were 
materially misled as to the options’ liquidity. 


Podesta bears a large measure of responsibility for 
the distorted picture of the market that investors 
were given. We accordingly conclude that he willfully 
violated the antifraud provisions of Section 10(b) of 
the Securities Exchange Act and Rule 10b-5 there- 
under. 





8We find the evidence with respect to Podesta’s vio- 
lations clear and convincing. Podesta argues that 
such is not the case, asserting that we should not rely 
on excerpts from Michno’s prior investigative 
testimony. But that testimony, which was offered 
into evidence after Michno’s recollection had been 
exhausted, was admitted with Podesta’s full 
approval. In fact, staff counsel and counsel for 
Podesta agreed on the excerpts that were appropriate 





IV. 


Podesta argues that, contrary to the allegations in the 
order for proceedings, the record is devoid of any evi- 
dence of an agreement between himself, Michno, 
Marcus and Groseclose; that Michno felt he was 
assuming a market risk by reason of his sales to 
Marcus, and in fact did assume such a risk; and that 
all of the spread transactions were subject to the 
competitive forces of the marketplace, since Podesta 
crossed them openly on the CBOE floor through 
“open outcry’’ giving other members a chance to 
participate in the trades. 


These contentions are wholly lacking in merit. The 
charges with respect to Podesta do not allege any 
agreement among those involved in the trades at 
issue, nor is proof of any such agreement necessary 
to our findings. As for the risk involved, whatever 
Michno may have feared at the time, he did not real- 
istically assume any risk in the brief intervals between 
his trades and their reversal. Finally, no other member 
had any chance to participate in the crossed spreads. 
As Podesta himself testified: 


“{T]he [CBOE] rule speaks about making 
. all the trading crowd aware of your 


bid and offer. To a trader making aware 
encompasses making sure that you made 
your outcry of your bid and offer in a loud 
enough fashion so everybody heard, allowing 
them to react is a far different thing. Trading 
takes place in a matter of really milleseconds 
(sic) . . . You don’t owe anyone a chance 


to digest your offer . . . you owe them a 
chance to hear it. . . . [When | [recite a 
cross] loud enough so everyone can hear 
. . . [can proceed to cross.... It’'sa 
dog-eat-dog situation... .” 


Podesta further argues that the transactions at issue 
did not result in material misrepresentations being 
made to the public; that he did not have the requisite 
intent to deceive required by the Supreme Court’s 





(Footnote 8—Cont’d) 


for admission into evidence. Evidence so admitted 
can properly be considered and accorded its natural 
probative effect. See Opp Cotton Mills v. Adminis- 
trator, 312 U.S. 126, 155 (1941). See also 5 Wigmore, 
Evidence ¢ 1408 (Chadbourn rev. 1974); McCormick, 
Evidence p. 494 (1954). 


decision in Ernst & Ernst v. Hochfelder:2 and, finally, 
that the charges against him fall exclusively within 
the purview of Section 9(a)(1) of the Exchange 
Act, !9 and cannot be brought under Section 10(b) of 
the Act and Rule 10b-5. 


We cannot accept these arguments. The record 
clearly shows that the public’s perception of the mar- 
ket for the options in question was materially 
distorted. There was uncontroverted expert testi- 
mony that liquidity is best determined by volume, in- 
cluding the volume of hedging transactions such as 
spreads. Any reasonable investor would have consid- 
ered the contrived nature of Podesta’s trades a 
material factor in evaluating the market information 
disseminated with respect to the IBM options on the 
days in question. 


Assuming that Hochfel/der applies to proceedings of 
this sort a position with which we disagree, we think 
it clear that Podesta had the requisite scienter. 
Podesta knew that he was executing transactions 
that were not bona fide, and he was either aware of 
or recklessly indifferent to the consequences of his 
actions on the public’s perception of the market for 
the IBM options at issue. 


Finally, the anti-manipulative provisions of Section 
9(a) do not operate as a limitation on Section 10(b). 
The legislative and judicial history of the latter section 





9425 U.S. 185 (1976). 


10Section 9(a)(1) proscribes certain transactions in 
securities registered on a national exchange which 
are effected ‘‘for the purpose of creating a false or 
misleading appearance of active trading...or a 
false or misleading appearance with respect to the 
market for any such security.” 


11See TSC Industries, Inc. v. Northway, 426 U.S. 
438, 449 (1976). 


12See Arthur Lipper Corp., v. S.E.C., 547 F.2d 171, 
180-81 (C.A. 2, 1976); Edward J. Mawod & Company 
v. S.E.C., 591 F.2d 588, 596 (C.A. 10, 1979); Wright 
v. Heizer Corporation, 560 F.2d 236, 251-252 (C.A. 7, 
1977); First Virginia Bankshares v. Benson, 559 F.2d 
1307,1314 (C.A. 5, 1977). 
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make it clear that Section 10(b) and the rules there- 
under are to operate independently of other securities 
laws provisions. 


Section 10(b) and Rule 10b-5 proscribe any course of 
conduct which operates as a fraud or deceit as to the 
nature of the market for a security. '* As one court 
has stated: 


“(W]e must again underscore at the risk of 
repetition, that the investing public is hurt by 
exposure to false or ceceptive statements 
irrespective of the purpose underlying their 
issuance. . . . Accordingly, we hold that 
Rule 10b-5 is violated whenever assertions 
are made . . . in a manner reasonably cal- 
culated to influence the investing public, 
e.g., by means of the financial media . . . if 
such assertions are false or misleading or are 
so incomplete as to mislead irrespective of 
[the motivation behind them.]’’ (footnote 
omitted). 


V. 


Podest’s activities resulted in a material deception 
being practiced on the investing public. However, 





13See United States v. Charnay, 537 F.2d 341, 
350-351 (C.A. 9, 1976). 


14vVichael Batterman, Securities Exchange Act 
Release No. 12278 (March 29, 1976), 9 SEC DOCKET 
307, 308. 


155 EC. v. Texas Gulf Sulphur Co., 401 F.2d 833, 
861-2 (C.A. 2, 1968), cert. denied, 394 U.S. 976 
(1969). See also Heit v. Weitzen, 402 F.2d 909, 913 
(C.A. 2, 1968), cert. denied, 395 U.S. 903, and Crane 
Co. v. Westinghouse Air Brake Co., 419 F.2d 787, 
792-797 (1969), cert. denied, 400 U.S. 822, where the 
court stated at 793: 


“Standard had ‘painted the tape’ in Air Brake 
stock... [Its actions] inevitably distorted 
the market picture and deceived public 
investors . . . [Cloncealing from the public 
... the true situtation as to the market it 
was making in Air Brake stock resulted in 
violations of Sections 9(a)(2) and 10(b) of the 
Act.” 
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when questioned about the transactions at issue, 
Podesta replied, ‘‘l am a floor broker, period. | am not 
paid to have suspicians [sic].’’ 


We agree with the law judge that it is necessary to 
impress upon Podesta the need for reasonable care in 
the conduct of his securities activities. We accord- 
ingly conclude that the relatively lenient sanctions 
which the law judge imposed are fully warranted in 
the public interest. 


An appropriate order will issue. 


By the Commission (Commissioners LOOMIS, 
EVANS, POLLACK AND KARMEL); Chairman 
WILLIAMS not participating 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16209/September 18, 1979 


Admin. Proc. File No. 3-5350 


In the Matter of 


ROBERT A. PODESTA 
208 South LaSalle Street 
Chicago, Illinois 


(8-18739) 


ORDER IMPOSING REMEDIAL SANCTIONS 


On the basis of the Commission's opinion issued this 
day, it is 


ORDERED that the registration as a broker and dealer 
of Robert A. Podesta be, and it hereby is, suspended 
for a period of one month; and it is further 





ORDERED that the suspensions shall be effective at 
the opening of business on October 8, 1979. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16210/September 18, 1979 


Admin. Proc. File No. 3-5542 


In the Matter of the Application of 


NICHOLAS J. NICKOLAOU 
5850 West 87th Street 
Burbank, Illinois 


AND 


AUDREY LOMBARDI 
2450 West 71st Street 
Chicago, Illinois 


For Review of Disciplinary Action Taken by the 
CHICAGO BOARD OPTIONS EXCHANGE, INC. 


OPINION OF THE COMMISSION 


NATIONAL SECURITIES EXCHANGE— 
REVIEW OF DISCIPLINARY PROCEEDINGS 


Violations of Rules Governing Business Conduct 


Attempt to Manipulate Market 


Where exchange market maker and employee of 
member firm attempted to depress market price of 


security by submitting fictitious sale orders for 
execution on the New York Stock Exchange, 
exchange’s finding of attempted manipulation 
sustained, but sanctions imposed on market maker 
reduced, since exchange had improperly increased 
them without notice to market maker when he 
appealed from decision of exchange’s business 
conduct committee. 


APPEARANCES: 


Arthur M. Gorov and Norman N. Berkson, of 
Berkson, Gorov & Levin, Ltd., for Nicholas J. 
Nickolaou and Audrey Lombardi. 


Arne R. Rode, for the Chicago Board Options 
Exchange, Inc. 


Nicholas J. Nickolaou, a market maker on the 
Chicago Board Options Exchange, Inc. (“CBOE”) 
specializing in IBM option contracts, and Audrey 
Lombardi, an employee in the Chicago office of 
Merrill, Lynch, Pierce, Fenner & Smith, a CBOE 
member firm, appeal from CBOE disciplinary action. 
The Exchange found that applicants engaged in a 
manipulative scheme to depress the market price of 
IBM on the New York Stock Exchange (““NYSE”’) so 
that Nicholaou could profit from his short position in 
IBM call options. Specifically, the CBOE found that 
Nickolaou wrote three fictitious IBM sale orders and, 
with Lombardi’s assistance, sought to have them 
delivered to the NYSE for execution. The Exchange 
censured Nickolaou, fined him $10,000, expelled him 
from membership, and barred him from association 
with any CBOE member. Lombardi was censured. 
On the basis of an independent review of the record, 
we make the following findings. 





lWe stayed Nickolaou’s sanctions to the extent that 
they would require him to sell his CBOE membership. 
Lombardi was granted a stay of the censure imposed 
on her. 


2Assuming, without deciding, that a clear and 
convincing standard of proof is applicabie to these 
proceedings, we find that the evidence meets that 
standard. 
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Within a ten minute period on the morning of March 
30, 1977, Merrill Lynch’s Chicago wire room 
received three tickets ordering the sale of a total of 
37,500 shares of IBM common stock at market on the 
NYSE. The order tickers were delivered to the wire 
room by means of a pneumatic tube connecting the 
wire room with Merrill Lynch’s institutional. depart- 
ment. A wire room employee questioned the authen- 
ticity of the tickets because the handwriting on them 
did not appear to be that of the designated account 
executive, the specified share amounts were 
punctuated with periods rather than commas (e.g. 
12.000, rather than 12,000), and because institutional 
orders were usually executed by telephone. An 
immediate investigation disclosed that the account 
executive in question did not write the tickets, and 
neither he nor the purported customer knew anything 
about them. Accordingly, Merrill Lynch did not 
execute the orders. 


On three consecutive trading days ending March 30, 
1977, Nickolaou had acquired a substantial short 
position in IBM call options expiring in April.4 By 
March 30, he was short 107 options, each of which 
gave the holder the right to purchase 100 shares of 
IBM at $280 per share. On that day, the options were 
at or near their striking price, with the price of IBM 
common stock on the NYSE ranging from 275 3/4 to 
280 1/2. 


The testimony of a handwriting expert? clearly 
establishes that Nickolaou filled out the fictitious 
order tickets. Comparing the handprinting on the 
order tickets with about 35 of Nickolaou’s market 
maker trading cards (which he had admittedly 
written), with Nickolaou’s CBOE membership appli- 
cation (which he had admittedly filled out), and with 
other materials in Nickolaou’s CBOE membership file, 
the expert concluded that the same person had 
executed a// of the documents. 





3The wire room transmits orders to New York for 
execution. 


4The CBOE erroneoulsy referred to these options as 
having July expiration dates. 


SRespondents stipulated to this witness’s expertise. 
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During the relevant period, Lombardi was a sales 
assistant in Merrill Lynch’s institutional department. 
She was a friend of Nickolaou, and he frequently 
visited her at Merrill Lynch's office.° In her capacity 
as sales assistant, Lombardi knew how to fill out and 
route order tickets. She also had access to the type 
of information, such as account numbers and the 
numbers of account executives, that was necessary 
to write up the IBM orders in question. Her desk was 
located about 10 feet from the pneumatic tube that 
carried those orders to the Merrill Lynch wire room. 
Lombardi was at work the morning of March 30, and, 
together with other institutional department employ- 
ees was questioned about the fictitious order tickets 
shortly after it was discovered that they were not 
authentic. 


We conclude, as did the CBOE, that Nickolaou, in 
concert with Lombardi, engaged in a manipulative 
scheme to depress the market price of IBM stock. 
The motive for the scheme is clear. Immediately prior 
to and including March 30, Nickolaou had built up a 
substantial short position in IBM call options. If he 
succeeded in lowering the price of IBM, he stood to 
gain a substantial profit, and avert a possible loss, by 
immediately covering his short position. 


Nicholaou’s handprinting appears on the fictitious 
order tickets. Lombardi, Nickolaou’s friend, had 
access to blank ticket forms, to the information 
necessary to fill them out, and to the pneumatic tube 
that carried the executed tickets to the Merrill Lynch 
wire room. We think the inference convincing that 
she assisted Nickolaou in carrying out his manipu- 
lative scheme. 


In addition, like the CBOE, we consider that an 
adverse inference may properly be drawn against 
applicants because of their failure to testify. 


We accordingly affirm the CBOE’s findings of viola- 
tion. 





6in January 1977, Nickolaou designated Lombardi as 
his employee in a CBOE floor badge application. 


7See Baxter v. Palmigiano, 425 U.S. 308, 316-320 
(1976); Lefkowitz v. Cunningham, 431 U.S. 801, 808, 
n. 5 (1977); Arthurs v. Stern, 560 F.2d 477, 478 (C.A. 
1, 1977), cert. denied, 434 U.S. 1034 (1978). See also 


S.E.C. v. Gilbert, 79 F.R.D. 683, 685-686 (S.D.N.Y., 
1978). 





Applicants admit that the testimony of the hand- 
writing expert ‘‘would seem to be extremely 
damaging to Nickolaou and through him to 
Lombardi.’’ However, they argue that the testimony 
should have been stricken because it was based on a 
comparison of the fictitious order tickets with 
documents that had not been authenticated as 
having been written by Nickolaou. 


This contention is without merit. The documents to 
which the handwriting expert compared the order 
tickets consisted of Nicholaou’s CBOE membership 
application; about 35 market maker trading cards 
bearing, among other things, Nickolaou’s initials and 
account number; and certain other documents that 
were taken from Nickolaou’s CBOE membership file. 
Applicants stipulated that Nickolaou had filled out the 
membership application, that the market maker 
trading cards were authentic; and that two other 
documents, Nickolaou’s floor broker and market 
maker applications, had ‘‘apparently’’ been filled out 
by Nickolaou.8 The handwriting expert testified that 
he had initially examined all of the handwriting 
exemplars and determined that one person had 
executed a// of them. In light of that testimony, and 
applicants’ stipulations that Nickolaou had executed 
some of the “‘known’’ documents, the CBOE was 
justified in concluding that Nickolaou had executed 
all of those documents.” Accordingly, the Exchange 
was also justified in accepting the expert’s further 
testimony that the same person who had executed 
the “known” exemplars had also executed the 
fictitious IBM order tickets. 


Applicants further argue that it is improper to draw 
an adverse inference from their failure to testify. They 
assert that the CBOE failed to prove a prima facie 
case against them, a necessary prerequisite to 
drawing such an inference; that they cannot be 
accused of “standing mute,’’ since they denied the 
charges against them, under oath, in their formal 
answers to the CBOE’s complaint; and that having 





8 Applicants refused to stipulate to the authenticity of 
Nickolaou’s application for broker-dealer registration 
because the CBOE only had a photocopy of the 
original filed with us in Washington. 


2Thus, contrary to applicants’ contention, the docu- 
ments were propery admitted into evidence. 


moved for a directed verdict at the close of the 
CBOE’s case, they could not have proceeded to 
introduce any evidence since to do so would have 
constituted a waiver of their motion under Illinois 
law. 


These arguments are without merit. The evidence 
adduced was clearly sufficient to warrant the drawing 
of an adverse inference from applicants’ failure to 
testify. And applicants’ formal denial of mere allega- 
tions was not the same as remaining silent in the face 
of the evidence adduced against them, nor an 
adequate substitute for taking the stand and 
subjecting themselves to cross-examination.11 It 
would not appear that the procedural law of Illinois is 
applicable to proceedings before the CBOE.!2 But, 
even assuming that it were, it has been held that an 
adverse inference is not precluded where respondents 
are put to a choice such as the one applicants had to 
make here. 'Y In any event, it appears that applicants 
waived their motion for a directed verdict b 

introducing evidence after their motion was denied. 





10See People v. Washington, 23 Ill. 2d 546, 179 N.E. 
2d 635, 636 (1962). 


11See Local 167, International Brotherhood of 
Teamsters v. U.S., 291 U.S. 293, 298 (1934). 


12See S.E.C. v. Pottsville Broadcasting Co., 309 
U.S. 134, 142-143 (1940); 1 Davis, Adminstrative Law 
§ 803 (1958). 


13See Arthurs v. Stern, supra, 560 F.2d at 478-479. 


14See People v. Washington, supra. The evidence 
introduced by applicants consisted of certain trading 
records of nickolaou. 


Applicants also contend that any finding that 
Lombardi was in her office shortly after the fictitious 
orders were discovered can only be based on “‘the 
rankest of hearsay.”’ In fact, our finding to that effect 
is based on deposition testimony that was introduced 
into evidence pursuant to the stipulation of the 
parties. The record does not support applicants’ 
further claim that their ‘‘alleged expertise in 
completing market order tickets’’ would have made 
them aware that the fictitious IBM orders would be 
questioned and stopped. 
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IV. 


Applicants raise various procedural contentions. They 
argue that the Business Conduct Committee hearing 
panel should have disqualified itself because, prior to 
the hearing, it was furnished by the CBOE staff with 
copies of all of the staff's proposed exhibits, some of 
which were prejudicial and later excluded from 
evidence. They further contend that a member of the 
CBOE’s prosecutorial staff improperly served as 
counsel to the panel and participated in its delibera- 
tions. 


We cannot agree that any improprieties occurred. 
The CBOE’s rules specifically provide that the hearing 
panel, which is required to determine all questions 
concerning the admissibility of evidence, 'Y must be 
furnished in advance with all documents that the 
parties intend to introduce at the hearings. 6Appli- 
cants were specifically advised by the panel that only 
those documents that were accepted into evidence 
would be considered in the disposition of applicants’ 
case, and there is nothing in the record to indicate 
the contrary. 


There is also no evidence that counsel to the hearing 
panel played any role in the investigation or prose- 
cution of this case. And counsel has specifically 
denied that allegation. Moreover, the hearing panel’s 
chairman explicitly stated that counsel merely 
assisted the panel by answering questions about 
CBOE rules and similar matters, and did not partici- 
pate in the panel’s deliberations. 





15Rule 17.5(c). 
16Rule 17.5(b). 


17Cf. Withrow v. Larkin, 421 U.S. 35, 55 
(1975): ‘The mere exposure to evidence presented 
in nonadversary investigative procedures is insuffi- 
cient in itself to impugn the fairness of the Board 
members at a later adversary hearing.”’ 


We also note that the Conduct Committee’s decision 
was accorded de novo review by both the CBOE’s 
Board of Directors and by this Commission. See A. 
H. Johnson & Co. v. S.E.C., 198 F.2d 690, 695 (C.A. 
2, 1952), cert. denied, 344 U.S. 855. 
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V. 


The CBOE’s Board of Directors, while affirming the 
censure and $10,000 fine imposed on Nickolaou by 
the Business Conduct Committee, increased to an 
expulsion and bar the Committee’s assessment of 
three-year suspensions from Exchange membership 
and from association with any Exchange member. 
Nickolaou complains that the Board’s action did not 
comply with Exchange rules. We agree. 


In this case, Nickolaou and Lombardi requested the 
CBOE Board to review the decision of the Business 
Conduct Committee. Rule 17.9(b) of the CBOE’s 
rules, as then in effect, provided, with exceptions not 
relevant here, that such review would be based 
“solely upon the record and the written exceptions 
filed by the parties.” The CBOE’s staff did not file any 
exceptions to the Committee’s decision and, 
although it had the power to do so,'8 the Board did 
not order review of applicants’ case on its own 
motion. Thus Nickolaou was not given any notice 
that the Board might increase the sanctions imposed 
on him, and had no opportunity to present evidence 
or argument on that issue. 


Under the circumstances, we conclude that the 
Board’s increase of Nickolaou’s sanctions was 
improper. 'Y In view of the seriousness of Nickolaou’s 
misconduct, however, we further conclude that the 
sanctions imposed on him by the Business Conduct 
Committee are appropriate in the public interest, and 
we shall accordingly reinstate those sanctions. The 
light sanction assessed against Lombardi because of 
her subordinate role is clearly not excessive or 
oppressive. 


An appropriate order will issue. 


By the Commission (Commissioners LOOMIS, 
EVANS, POLLACK and KARMEL); Chairman 
WILLIAMS not participating. 





18Rule 17.9(c). 


19See Todd & Co., Inc. v. S.E.C., 557 F.2d 1008, 
1014 (C.A. 3, 1977). 





George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16210/September 18, 1979 


Admin. Proc. File No. 3-5542 
In the Matter of the Application of 


NICHOLAS J. NICKOLAOU 
5850 West 87th Street 
Burbank, Illinois 


AND 


AUDREY Lombardi 
2450 West 71st Street 
Chicago, Illinois 


For Review of Disciplinary Action Taken by the 


CHICAGO BOARD OPTIONS EXCHANGE, INC. 


ORDER AFFIRMING IN PART AND MODIFYING IN 
PART DISCIPLINARY ACTION TAKEN BY NATION- 
AL SECURITIES EXCHANGE 


On the basis of the Commission opinion issued this 
day, it is 


ORDERED that the fine and censure imposed by the 
Chicago Board Options Exchange, Inc. on Nicholas 
J. Nickolaou, and the censure imposed on Audrey 
Lombardi, be, and they hereby are, affirmed; and it is 
further 


ORDERED that the Exchange’s expulsion of 
Nickolaou from membership, and its bar of Nickolaou 
from association with any Exchange member, be, and 
they hereby are, reduced to three-year suspensions 
from membership and from any such association. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16211/September 18, 1979 


Suspension of Duty to File Reports Upon Termination 
of Registration 


ACTION: Final rules. 


SUMMARY: The Commission anounces the effec- 
tiveness of a new rule suspending an issuer's duty to 
file certain reports as to a class of securities pursuant 
to Section 15(d) of the Securities Exchange Act of 
1934 (the ‘Exchange Act’’) for the balance of the 
issuer’s fiscal year if the registration of such class is 
terminated under Section 12(d) or 12(g)(4) of the 
Exchange Act. The Commission is also announcing at 
this time the effectiveness of related amendments to 
existing Rule 12g-4 and to Form 12g-4/15d-6. The 
new rule and rule and form amendments had been 
conditionally adopted by the Commission on August 
2, 1979 in Securities Exchange Act Release No. 16078 
(44 FR 46447). 


EFFECTIVE DATE: September 17, 1979. 


FOR FURTHER INFORMATION CCNTACT: John 
J. Heneghan (202-272-2574), Division of Corporation 
Finance, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today announced the 
effectiveness of a new Rule 12h-4 (17 CFR 240.12h-4) 
under the Securities Exchange Act of 1934 (the 
“Exchange Act’’) [15 U.S.C. 78a et seq. (1976)]. 
Such rule will immediately suspend an issuer’s duty 
to file the reports required by Section 13(a) of the 
Exchange Act as to any class of securities pursuant 
to Section 15(d) of the Exchange Act for the balance 
of the issuer’s fiscal year upon the deregistration of 
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that class of securities pursuant to Section 12(d) of 
the Exchange Act or the filing of a certification on 
Form 12g-4/15d-6 with respect to that class. If, at the 
beginning of the issuer’s next fiscal year, the securi- 
ties of such class are held of record by less than 300 
persons, the duty to file all reports required by 
Section 13 of the Exchange Act shall be suspended 
pursuant to Section 15(d) of the Exchange Act. As is 
now the case, this suspension shall continue auto- 
matically for each subsequent fiscal year if at the 
beginning of such year the securities of such class are 
held of record by less than 300 persons. It should be 
noted that if the certification on Form 12g-4/15d-6 is 
subsequently withdrawn or denied the issuer shall, 
within 60 days after such withdrawal or denial, file 
the reports which would have been required absent 
the suspension. 


The Commission today also announced the effec- 
tiveness of amendments to Rule 12g-4 under the 
Exchange Act and to Form 12g-4/15d-6 thereunder. 
The amendment to Rule 12g-4 suspends an issuer's 
duty to file the reports required by Section 13(a) of 
the Exchange Act immediately upon the filing of the 
certification on Form 12g-4/15d-6. The remaining 
obligations imposed by Section 13 are suspended 90 
days after certification. As with the new Rule 12h-4, 
if the certification is subsequently withdrawn or 
denied the reports must be filed within 60 days. Form 
12g-4/15d-6 is being amended to reflect the new rule 
and the amendments to Rule 12g-4. 


On August 2, 1979, the Commission had conditionally 
adopted new Rule 12h-4 and the related rule amend- 
ments. Interested persons were to have until 
September 7, 1979 to comment upon such rules. The 
Commission received only one letter of comment and 
it was not adverse to the final adoption of the rules. 
Therefore, such rules are finally adopted, effective 
September 17, 1979. The text of the new rule and 
amendments appear in the August 2, 1979 release. 


STATUTORY AUTHORITY: Rule 12h-4 is promul- 
gated and Rule 12g-4 and Form 12g-4/15d-6 are 
amended pursuant to Sections 12(h), 12(g)(4), 13, 
15(d) and 23(a) of the Securities Exchange Act of 
1934. 


[Secs. 12(g)(4), 12(h), 13, 15(d), 23(a), 48 Stat. 892, 
894, 895, 901, sec. 203(a), 49 Stat. 704; secs. 3, 8, 49 
Stat. 1377, 1379; secs. 3, 4, 6, 78 Stat. 565-568, 569, 
570-574; sec. 2, 82 Stat. 454; secs. 1, 2, 84 Stat. 
1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18, 89 
Stat. 117, 118, 119, 155; sec. 308(b), 90 Stat. 57 
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secs. 202, 203, 204, 91 Stat. 1494, 1498, 1499, 1500; 
15 U.S.C. 781(g)(4), 781(h), 78m, 780(d), 78w(a)] 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21215/September 14, 1979 


In the Matter of 


CONNECTICUT YANKEE ATOMIC POWER 
COMPANY 

P.O. Box 270 

Hartford, Connecticut 06101 


(70-6332) 


NOTICE OF PROPOSAL TO FINANCE NUCLEAR 
FUEL DURING THE OFF-SITE PORTIONS OF THE 
NUCLEAR FUEL CYCLE 


NOTICE IS HEREBY GIVEN that Connecticut Yankee 
Atomic Power Company (“Connecticut Yankee’’), a 
subsidiary of Northeast Utilities and New England 
Electric System, both registered holding companies, 
has filed an application-declaration and amendments 
thereto with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (‘Act’), 
designating Sections 6(a), 7, 9(a) and 10 of the Act 
as applicable to the proposed transaction. All 
interested persons are referred to the application- 
declaration, which is summarized below, for a 
complete statement of the proposed transaction. 





Connecticut Yankee owns and operates a 575,000 
kW nuclear electric generating plant (‘Plant’) in 
Haddam, Connecticut, which has been in service 
since January 1968. All outstanding shares of the 
Connecticut Yankee’s common stock are owned by 
eleven New England electric utilities (‘‘Sponsors’’). 


Connecticut Yankee presently finances nuclear fuel 
assemblies after their arrival at the Plant site through 
the sale of its first mortgage bonds. However, 
Connecticut Yankee’s First Mortgage Indenture and 
Deed of Trust dated January 1, 1965 (‘Indenture’) 
allows only a limited amount of nuclear fuel in the 
possession of the fuel fabricator to be financed under 
the Indenture for a limited period of time. The 
Indenture provides no other basis for the financing of 
nuclear fuel during the off-site portion of the nuclear 
fuel cycle. In the past, the costs of acquiring uranium 
and having it converted, enriched and fabricated into 
assemblies have been financed principally by means 
of (1) unsecured short-term bank borrowings and sale 
of Connecticut Yankee commercial paper, (2) 
retained earnings, and (3) revenues from Connecticut 
Yankee’s sale of electricity to the Sponsors. 
However, the Connecticut Yankee projects that by 
the end of 1981 and during succeeding years, 
Connecticut Yankee will incur off-site nuclear fuel 
costs in excess of $50,000,000. This is several times 
greater than the amount of off-site nuclear fuel 
required to be financed in the past, and it is antici- 
pated that funds available from existing sources will 
not be sufficient to cover such costs. In addition, it is 
stated that funds from these sources are needed to 
finance portions of Connecticut Yankee’s on-site fuel 
costs and construction program. 


In order to provide a comprehensive framework for 
the financing of nuclear fuel during the off-site 
portions of the nuclear fuel cycle, Connecticut 
Yankee proposes to enter into arrangement with 
Bankers Trust Company, not in its individual capacity 
but solely as trustee (‘’Trustee’’) of the Haddam Fuel 
Supply Trust (‘Trust’), which will be specially 
created for the purpose of such financing pursuant to 
a proposed Trust Agreement (‘Trust Agreement’’) 
dated July 1, 1979 between The Connecticut Bank 
and Trust Company as trustor (‘’Trustor’’), the 
Trustee and Connecticut Yankee, as beneficiary. 
Pursuant to a proposed Nuclear Fule Sale Agreement 
(“Sale Agreement’’) dated July 1, 1979 between 
Connecticut Yankee and the Trustee, Connecticut 
Yankee will agree to assign to the Trustee all of its 
rights, title and interest in and to all or part of certain 
nuclear fuel contracts and nuclear fuel pursuant to 
one or more assignments (‘Assignments’). The 
Trustee, in turn, will agree to either reimburse 
Connecticut Yankee for payments made to 


contractors under the assigned nuclear fuel contracts 
or to make such payments directly to the contractors. 
The Sale Agreement and the Assignments will allow 
Connecticut Yankee to assign to the Trustee the 
nuclear fuel contract rights with respect to one or 
more reload batches of fuel, and to request the 
Trustee to finance such reload batches, without 
assigning or asking the Trustee to finance all of the 
reload batches covered by a given contract. 


Upon making a payment with respect to any nuclear 
fuel, the Trustee will acquire title to such nuclear fuel 
(or, in some circumstances, the right to acquire title 
in the future) and the related nuclear fuel contract 
rights. When a quantity of nuclear fuel constituting a 
reload batch reaches an agreed upon stage of the 
nuclear fuel cycle or on any earlier date selected by 
Connecticut Yankee, Connecticut Yankee will be 
required to purchase such nuclear fuel at a price 
equal to the seller’s cost, which includes, among 
other things, (1) all payments made by the Trustee to 
any contractor under any assigned nuclear fuel 
contract and any amounts paid to Connecticut 
Yankee to reimburse it for payments made to 
contractors, (2) all taxes and other expenses related 
to such nuclear fuel which have been paid by the 
Trustee, (3) all finance charges incurred or accrued 
by the Trustee in connection with obtaining funds 
necessary to make payments on account of such 
nuclear fuel, including interest expenses, amortization 
of debt discount, and commitment and letter of credit 
fees, and (4) other fees, costs and expenses incurred 
or accrued by the Trustee. Connecticut Yankee’s 
obligation to purchase the fuel and to make such 
payments to the Trustee will be absolute and 
unconditional. 


The initial term of the Sale Agreement will extend 
until the earlier of June 30, 1984, or the occurrence of 
any event of termination, as defined in such 
Agreement. The Sale Agreement will automatically 
be extended each year for an additional term of one 
year, unless the Trustee has given notice on or before 
May 1 in any year that the commitment will terminate 
on June 30 of the fourth following year. Connecticut 
Yankee may terminate the Sale Agreement on 90 
days written notice to the Trustee. The commitment 
shall terminate in any event no later than June 30, 
2000. 


Pursuant to a proposed Credit Agreement (‘‘Cred- 
it Agreement’) dated July 1, 1979, between the 
Trustee and the Bank, the Trustee will finance its 
own payments to Connecticut Yankee and the 
contractors through the sale of the Trust’s commer- 
cial paper notes backed by the irrevocable letters of 
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credit of the Bank, which are preprinted on such 
notes (‘CP Notes’’). If the Trustee cannot sell CP 
Notes or if certain other circumstances arise the Bank 
will be obligated to make loans to the Trustee which 
are sufficient in amount to enable the Trustee to 
make nuclear fuel payments to Connecticut Yankee 
or to contractors. Connecticut Yankee may also 
instruct the Trustee to borrow from the Bank instead 
of issuing CP Notes. The Bank's obligation to extend 
credit to the Trustee by issuing letters of credit 
preprinted on CP Notes or making loans will be 
limited to a total commitment of $50,000,000 subject 
to termination in whole or in part pursuant to the 
Credit Agreement. 


The Bank may enter into a Participation Agreement 
dated July 1, 1979 (‘Participation Agreement’) with 
Continental Illinois National Bank and Trust Company 
of Chicago (‘’Continental’’), pursuant to which the 
Bank would agree to sell, and Continental would 
agree to buy, an undivided participation and interest 
of up to 30% in and to all letters of credit issued and 
loans made by the Bank under the Credit Agreement, 
as well as all fees and other payments payable to the 
Bank under the Credit Agreement. 


The Bank will also agree to act as the Trustee’s agent 
for the issuance, delivery and payment of the Trust's 
CP Notes in accordance with the terms of a proposed 
Depository Agreement (the ‘Depository Agreement’”’) 
dated July 1, 1979. The Bank will receive a fee for its 
services under the Depositary Agreement in an 
amount to be determined from time to time by 
agreement between the Bank and the Trustee as it is 
instructed by Connecticut Yankee. Initially the Bank 
will receive a fee of $6.00 per CP Notes issued and a 
fee of $.65 per CP Note paid. Pursuant to the terms 
of a proposed Dealer Agreement dated July 1, 1979 
between the Trustee and Lehman Brothers Kuhn 
Loeb Incorporated (‘‘LBKL’’), acting directly or 
through one or more of its wholly-owned subsidiaries 
(LBKL and such subsidiaries being herein collectively 
called (‘‘Lehman’’), Lehman will agree to act as 
dealer for the sale of the CP Notes of the Trust. For 
arranging the sale of any CP Note, Lehman will 
receive a fee equal to 1/8% of the principal amount 
thereof. 


The Trustee will be required to pay the Bank the 
following fees pursuant to the Credit Agreement: (1) 
a letter of credit fee computed at 3/4 of 1% per 
annum on the daily average undrawn amount of 
letters of credit outstanding during each calendar 
quarter, (2) a commitment fee computed at the rate 
of 1/8% of 1% per annum on the daily average 
unused portion of the commitment in effect during 
each calendar quarter, except that no commitment 
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fee will be payable with respect to any day on which 
such unused portion is less than 30% of the 
commitment, and (3) interest on any drawings under 
letters of credit or loans made by the Bank at a base 
rate of 120% of the higher of the Bank’s prime rate or 
90 day certificate rate. Connecticut Yankee will pay 
the Trustee an annual administration fee of $5,000 
and a one time acceptance fee of $17,000. 


Assuming that the base rate normally would be 
determined by reference to the Bank’s prime rate 
rather than the certificate rate, and assuming further 
that the prime rate normally would be approximately 
1% higher than the prevailing commercial paper rate, 
with an assumed commercial paper rate of 11%, 
loans from the Bank under the Credit Agreement 
would have an effective cost of 14.48% per annum. 
Connecticut Yankee would not expect to use this 
source of funds unless the CP Notes of the trust 
could not be sold or unless a change occurred in the 
normal relationship between the prime rate and the 
commercial paper rate. The cost of borrowing 
through the sale of the CP Notes of the trust would 
be as follows: Assuming (1) that all $50,000,000 of 
the Bank's commitment is in effect and has been 
utilized by the issuance of CP Notes in connection 
with fuel payments, (2) that the total number of CP 
Notes issued during a twelve-month period is 1,200 
and (3) that the average CP Note (a) is issued in a 
principal amount (before discount) of $500,000, (b) 
has a maturity of 30 days and (c) is sold on a 
discounted basis with an interest rate (including the 
dealer's fees of 1/8%) of 11% per annum, then the 
maximum effective cost for an average CP Note 
would be 11.94% per annum. 


In order to secure the Trustee’s obligations to the 
Bank, the Trustee will assign to the Bank, as 
collateral security, all of its rights in the nuclear fuel 
to be financed by the Trustee and the related nuclear 
fuel contract rights and will grant a security interest 
to the Bank in such fuel and such nuclear fuel con- 
tract rights. Upon Connecticut Yankee’s repurchase 
of the nuclear fuel from the Trustee, the Bank will 
release to the Trustee all of its rights in such fuel, 
including its security interest. 


As additional security for the Trustee’s obligations to 
the Bank, the Trustee will be required under the 
Credit Agreement to establish and maintain with the 
Bank a cash collateral account (‘Cash Collateral 
Account’’) which at all times will be subject to the 
Bank’s sole control. The Trustee will be required to 
deposit in the Cash Collateral Account (i) all proceeds 
of the sale of any CP Notes or of any loans made by 
the Bank to the Trustee and (ii) any amounts payable 





to the Trustee under the Sale Agreement or any 
assigned nuclear fuel contract. Funds deposited in 
the Cash Collateral Account will first be applied by 
the Bank to payment of (i) any amounts then due to 
the Trustee, (ii) any unpaid CP Notes which have 
matured, (iii) any unpaid drawings under any of the 
Bank’s letter of credit preprinted on the CP Notes, 
and (iv) any amounts then due to the Bank. Any 
funds remaining in the Cash Collateral Account after 
such mandatory payments will be applied, at the 
Trustee’s request, acting pursuant to instructions 
from Connecticut Yankee, either to payments to 
Connecticut Yankee or to contractors pursuant to the 
Sale Agreement or to the prepayment of the unpaid 
principal amount of any loans made by the Bank to 
the Trustee. Any funds not so applied will be 
accumulated by the Bank and held for the payment at 
maturity of the CP Notes or any loans made by the 
Bank or the Trustee. Ordinarily, proceeds from the 
sale of CP Notes or loans will not remain in the Cash 
Collateral Account but will be paid out immediately 
since the Trustee, acting pursuant to Connecticut 
Yankee’s instructions, will issue CP Notes or request 
loans from the Bank only at such times and in such 
amounts as will be required to make payments when 
due to the Trustee, Bank, noteholders, contractors, 
or Connecticut Yankee. 


It is stated that Connecticut Yankee intends to 
maintain a capital structure in which total equity is 
equal to at least 35% of the sum of total equity plus 
total long term debt, including nuclear fuel trust 
payables. 


A statement of the fees, commissions and expenses 
to be incurred by Connecticut Yankee in connection 
with the proposed transaction will be filed by 
amendment. It is stated that the proposed transaction 
is subject to the jurisdiction of the Connecticut 
Division of Public Utility Control. It is further stated 
that no other state or federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 9, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such requests should be served personally or by mail 
upon the applicants-declarants at the above-stated 


address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
application-declaration, as amended or as it may be 
further amended, may be granted and permitted to 
become effective as provided in Rule 23 of the 
General Rules and Regulations Promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any 
notices or orders issued in this matter, including the 
date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21216/September 19, 1979 


In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
GPU SERVICE CORPORATION 
Parsippany, New Jersey 


(70-6151) 


SUPPLEMENTAL ORDER RELEASING JURIS- 
DICTION OVER FEES AND EXPENSES 


General Public Utilities Corporation (“GPU”), a 
registered holding company, and its subsidiary 
service company, GPU Service Corporation (‘’Service 
Company”), have filed with this Commission a 
further post-effective amendment to the declaration 
in this proceeding pursuant to Sections 6(a), 7, and 
12 of the Public Utility Holding Company Act of 1935 
(““Act’’) regarding the following transactions. 
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By orders dated May 18, 1978, and July 31, 1978 
(HCAR Nos. 20550 and 20652), Service Company 
was authorized to issue its notes maturing on 
December 31, 1979, evidencing borrowings of up to 
$13,000,000 from Hartford National Bank and Trust 
Company (“‘Hartford’’) and Citibank, N.A., and GPU 
was authorized to guarantee such indebtedness. The 
proceeds from such borrowings were to be used to 
finance the construction and partial equipping of a 
125,000 square foot headquarters office building to 
be constructed by Service Company on a 25-acre site 
in Parsippany, New Jersey, or to reimburse Service 
Company's treasury for funds previously expended 
therefrom for such purposes. 


In a subsequent post-effective amendment, it was 
stated that Hartford required Service Company to 
furnish security with respect to the present 
borrowings and any further borrowings under the 
loan arrangement. In order to satisfy such 
requirement, Service Company was authorized to 
grant Hartford a first mortgage on the 25-acre site 
and office building (HCAR No. 21082 (June 5, 1979)). 
The record was incomplete with respect to the fees 
and expenses to be incurred in connection with the 
proposed transaction, and jurisdiction was reserved 
thereover. 


By further amendment, the record has been 
completed with respect to such fees and expenses 
which are estimated to total $4,654 for legal services 
and $500 for miscellaneous expenses. 


It appearing to the Commission that the fees and 
expenses are for necessary services and are 
reasonable, and that the jurisdiction heretofore 
reserved with respect thereto should be released: 


IT IS ORDERED that the jurisdiction heretofore 
reserved with respect to fees and expenses in this 
proceeding be, and it hereby is, released: 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21217/September 19, 1979 


In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 


GPU SERVICE CORPORATION 
Parsippany, New Jersey 


(70-5432) 


SUPPLEMENTAL ORDER RELEASING JURIS- 
DICTION OVER FEES AND EXPENSES 


General Public Utilities Corporation (“GPU”), a 
registered holding company, and its subsidiary 
service company, GPU Service Corporation (‘Service 
Company’’), have filed with this Commission a 
further post-effective amendment to the declaration 
in this proceeding pursuant to Sections 6(a), 7, and 
12 of the Public Utility Holding Company Act of 1935 
(‘’ Act’’) regarding the following transactions. 


By order dated December 27, 1973 (HCAR No. 
18237), Service Company was authorized to issue 
its notes having a maturity of December 31, 1978, 
evidencing borrowings of up to $6,000,000 from The 
Fidelity Bank, Philadelphia, Pennsylvania (the 
“‘Bank’’), and GPU was authorized to guarantee such 
indebtedness. By order dated November 29, 1977 
(HCAR No. 20276), Service Company was authorized 
to amend its loan agreement with the Bank (i) to 
change the rate of interest on the then remaining 
indebtedness from a floating rate of 125% of the 
Bank's prime rate to a fixed rate of 8.10% per 
annum, (ii) to extend the maturity on the $5,250,000 
indebtedness then remaining to September 30, 1984, 
and (iii) to issue a new note in connection with the 
borrowings, payable in 27 quarterly installments of 
$50,000 each commencing on December 31, 1977, 
with a final installment of $3,900,000 payable on 
September 30, 1984. The purpose of such borrowings 
was to replace construction loans previously made to 
finance the construction and partial equipping of 
Service Company’s Reading, Pennsylvania head- 
quarters office building. 


In a subsequent post-effective amendment, it was 
stated that the Bank required Service Company to 





furnish security with respect to these borrowings as a 
condition to its making any other loans to GPU or its 
affiliates. In order to satisfy such requirement, 
Service Company was authorized to grant the Bank a 
first mortgage on its Reading headquarters office 
building and land related thereto (HCAR No. 21086 
(June 6, 1979). The record was incomplete with 
respect to the fees and expenses to be incurred in 
connection with the proposed transaction and 
jurisdiction was reserved thereover. 


By further amendment, the record has been 
completed with respect to such fees and expenses 
which total $2,750 for legal services and $500 for 
miscellaneous expenses. 


It appearing to the Commission that the fees and 
expenses are for necessary services and are 
reasonable, and that the Jurisdiction heretofore 
reserved with respect thereto should be released: 


IT 1S ORDERED that the jurisdiction heretofore 
reserved with respect to fees and expenses in this 
proceeding be, and it hereby is, released. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No.21218/September 20, 1979 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
New York, New York 


(70-6312) 


ORDER AUTHORIZING HOLDING COMPANY 
TO ACT AS SURETY FOR SUBSIDIARY 


American Electric Power Company, Inc. (‘“AEP’’), a 
registered holding company, has filed with this 
Commission a declaration and amendments thereto 
pursuant to Sections 12(b) and 12(f) of the Public 
Utility Holding Company Act of 1935 (‘’Act’’) and 
Rule 45 promulgated thereunder concerning the 
following proposed transaction. 


AEP proposes to act as surety for Appalachian Power 
Company (‘‘Appalachian’’), an electric utility 
subsidiary of AEP, in connection with an Appalachian 
rate proceeding now pending before the Public 
Service Commission of West Virginia (‘State 
Commission’). On April 27, 1979, Appalachian filed 
with the State Commission new increased rates for 
electric service in West Virginia, and requested that 
such rates go into effect on May 28, 1979. By order 
dated May 25, 1979, the State Commission 
suspended the new rates until September 25, 1979, 
upon which date Appalachian may place them into 
effect provided that Appalachian furnishes a bond 
with a surety approved by the State Commission. 


In previous cases of this type the State Commission 
has permitted AEP to act as surety for Appalachian in 
lieu of Appalachian’s posting of a commercial bond. 
It is expected that the amount of the bond will not 
exceed $62,000,000, the estimated addition revenue 
that the new rates will provide. It is stated that AEP 
will not charge Appalachian any fee in connection 
with acting as surety. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$2,500. No state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21050), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 
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IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzximmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21219/September 20, 1979 


In the Matter of 


VERMONT YANKEE NUCLEAR POWER 
CORPORATION 

77 Grove Street 

Rutland, Vermont 05701 


(70-6349) 


NOTICE OF PROPOSED SHORT-TERM 
BORROWING AUTHORIZATION 


NOTICE IS HEREBY GIVEN that Vermont Yankee 
Nuclear Power Corporation (‘‘Vermont Yankee’), an 
electric utility subsidiary of both New England Electric 
System and Northeast Utilities, registered holding 
companies, has filed with this Commission a 
declaration and an amendment thereto pursuant to 
the Public Utility Holding Company Act of 1935 
(“Act’’), designating Section 6(a) of the Act and Rule 
50(a)(2) promulgated thereunder as applicable to the 
proposed transaction. All interested persons are 
referred to the amended declaration, which is 
summarized below, for a complete statement 
concerning the proposed transaction. 
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Vermont Yankee operates a 540 MW _ nuclear- 
powered generating plant in Vernon, Vermont. 
During the remainder of 1979 and 1980, Vermont 
Yankee will be receiving shipments of uranium for 
fabrication into nuclear fuel for its reactor. These 
shipments will require payments in excess of 
declarant’s present lines of credit, which are in the 
principal amount of $4,000,000 each with The First 
National Bank of Boston and Chase Manhattan Bank 
(the ‘‘Banks’’). 


Vermont Yankee requests a short-term borrowing 
authorization through June 30, 1981, of up to 
$12,000,000 aggregate principal amount outstanding 
at any one time. The borrowings would be from the 
Banks pursuant to proposed increased lines of credit 
($6,000,000 with each Bank) and would be evidenced 
by promissory notes having a maturity of up to three 
months from date of issuance and bearing interest at 
the Banks’ prime rate. The Banks will require 
compensating balances equal to 7.5% of the lines 
and 7.5% of any borrowings thereunder. Assuming 
full borrowings under the lines and a prime rate of 
13% per annum, the effective cost of borrowings 
would be 15.59%. 


The fees and expenses to be incurred in connection 
with the proposed transaction will be supplied by 


amendment. It is stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may not later than October 19, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
declaration, as amended, which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the declarant at the 
above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date the declaration, as amended or as 
it may be further amended, may be permitted to 
become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20:a; and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any 





notices and orders issued in this matter, including the 
date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzximmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21220/September 20, 1979 


In the Matter of 


LOUISIANA POWER& LIGHT COMPANY 
New Orleans, Louisiana 


(70-6339) 


ORDER APPROVING PROPOSAL TO FINANCE 


CONSTRUCTION OF POLLUTION CONTROL 
FACILITIES 


Louisiana Power & Light Company (“LP&L), an 
electric utility subsidiary of Middle South Utilities, 
Inc., a registered holding company, has filed an 
application-declaration and an amendment thereto 
with this Commission pursuant to Sections 9(a), 10 
and 12(d) of the Public Utility Holding Company Act 
of 1935 (‘Act’) and Rule 44(b)(3) promulgated 
thereunder regarding the proposed transaction. 


Louisiana Power & Light Company has constructed 
and installed at its Ninemile Point Steam Electric 
Generating Station (‘‘Ninemile Point Station’’) in 
Jefferson Parish, Louisiana, certain facilities solely for 
water pollution control purposes. 


LP&L proposes to enter into a sale agreement with 
the Parish of Jefferson, Louisiana (‘Sales Agree- 


ment’), which will provide for the Parish to issue and 
sell its pollution control revenue bonds (‘‘Bonds’’) in 
the principal amount of $4,000,000, sufficient to 
cover construction and related costs of the pollution 
control facilities, for the Bond sale proceeds to be 
deposited with a Trustee pursuant to an Indenture 
(“Trust Indenture’’) to be entered into by the Parish 
and the Trustee, for LP&L to sell such pollution 
control facilities at the Ninemile Point Station to the 
Parish for cash, which is to be paid by the Trustee 
out of such proceeds, and for LP&L simultaneously 
to re-purchase from the Parish the pollution control 
facilities sold to it on an installment payment basis for 
an aggregate price equal to the amount of money 
that will be required to fully pay or retire the Bonds in 
accordance with their terms. 


The re-purchase price will be payable by LP&L in 
semi-annual installments, to be made on the last 
business day before each Bond interest payment 
date, in such amounts as, together with other 
moneys available for such purpose in the bond fund 
will enable the Trustee to pay the interest on the 
Bonds, the principal amount of any of the Bonds 
then to be redeemed under the Trust Indenture, and 
any premium on any such Bonds to be redeemed. 
Such installment payments are to be made directly to 
the Trustee pursuant to an assignment and pledge 
thereof by the Parish to the Trustee as set forth in the 
Trust Indenture. 


LP&L will also be obligated to pay the reasonable and 
necessary expenses incurred by the Parish pursuant 
to the Sale Agreement and the Trust Indenture and 
the reasonable and necessary compensation of an 
expenses incurred by the Trustee and any registrar or 
paying agent thereunder, but the initial compensation 
and expenses of the Trustee, and the legal, 
accounting, financial and printing expenses and fees, 
and substantially all other expenses except the fee of 
the underwriter or the underwriters, incurred in 
connection with the issuance of the Bonds, are 
included in the cost of the facilities as defined in the 
Sale Agreement and therefore will be included in the 
purchase and re-purchase prices and will be financed 
by the sale of the Bonds. 


The Bonds will mature thirty years after the first day 
of the month in which they are initially issued. but a 
mandatory sinking fund effective during the eleventh 
through the twenty-ninth years of the term of the 
Bonds will effect the redemption (without premium) 
of $1,000,000 principal amount (25%)of the Bonds, 
prior to such maturity date. 
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The Sale Agreement provides that LP&L will have the 
option to prepay the repurchase price at any time 
upon payment of a premium corresponding to the 
redemption premium on the Bonds as determined by 
the provisions of the Trust Indenture, or without 
premium in certain extraordinary and burdensome 
circumstances. Prepayment of the re-purchase price 
(without premium) will be mandatory if it is 
determined that the interest on the Bonds is subject 
to Federal income tax. Under the Trust Indenture, the 
Bonds are non-callable for redemption prior to 
October 1, 1989, except in the event that the 
Company shall exercise its prepayment option or shall 
be obligated to pre-pay under the above mandatory 
prepayment provision, in either of which events the 
Bonds shall be called and redeemed without 
premium. 


The Trust Indenture will provide for the establishment 
with the Trustee thereof of a Bond Fund and a 
project Acquisition Fund; for any accrued interest 
and/or premium paid by the purchasers of the Bonds 
to be deposited in the Bond Fund and the remainder 
of the sale proceeds to be deposited in the Project 
Acquisition Fund; for the cash price payment to 
LP&L upon the sale by LP&L to the Parish of the 
pollution control facilities to be paid out of the Project 
Acquisition Fund; for any funds remaining in the 
Project Acquisition Fund after the pollution control 
facilities have been paid for to be deposited in the 
Bond Fund and/or used by the Trustee to purchase 
Bonds in the open market for cancellation, as LP&L 
shall direct; and for the Bond Fund to be used to pay 
the principal of, premium, if any, and interest of the 
Bonds. The installment payments to be made by 
LP&L in payment of the re-purchase price are to be 
deposited in the Bond Fund. 


The Sale Agreement provides that the Parish will sell, 
issue and deliver the Bonds as and when but only if 
requested by LP&L. LP&L will not be a party to the 
Trust Indenture nor to the underwriting arrangements 
for the Bonds. However, since the amounts of the 
installments to be paid by LP&L in payment of the 
re-purchase price will be determined by the interest 
rate of the Bonds, LP&L will request the sale, 
issuance and delivery of the Bonds only if it considers 
satisfactory the interest rate thereof offered (and the 
amounts of underwriters’ fees proposed) by the 
underwriters, and only with further authorization of 
this Commission. It is contemplated in the last 
connection that the proposed interest rate and 
underwriters’ fees would be reported to this 
Commission by post-effective amendment to this 
application-declaration. 
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LP&L presently contemplates that the Bonds 
will be sold to a group of underwriters who 
will immediately make a public re-offering thereof. 
However, in the event that, in the opinion of LP&L 
time, scheduling, costs and expenses, or other 
factors make it desirable or necessary that the sale of 
the Bonds be effected by private placement, LP&L 
may, prior to the issuance of the Commission’s order 
hereon, amend this application-declaration to 
propose such private placement. 


It is LP&L’s understanding that under Section 103 of 
the Internal Revenue Code of 1954, as amended, the 
interest to be paid on the Bonds will be exempt from 
Federal income taxes. It is LP&L’s further 
understanding that the interest rates of bonds and 
other debt obligations, the interest on which is 
exempt from Federal income taxes, have been in the 
past and can be expected to be 1-%% to 2-%% 
lower, or perhaps even lower than at this time, than 
the interest rates on bonds and other debt obligations 
of similar tenor and comparable quality the interest 
on which is not so exempt. 


The fees, commissions and expenses to be incurred 
in connection with the proposed transaction are 
estimated at $22,500, including legal fees of $14,000 
and accounting fees of $6,500. It is stated that no 
federal or state commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21199), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended, be granted and 
permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effective 
forthwith, subject to the terms and _ conditions 
prescribed in Rule 24 promulgated under the Act. 


IT |S FURTHER ORDERED that jurisdiction be, and 
it hereby is, reserved with respect to the semi-annual 
installment payment obligations to be undertaken by 
LP&L pursuant to its agreement with the Parish 





insofar as such payments are affected by the 
effective interest rate of the Bonds to be sold by the 
Parish in connection with the instant transaction. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10830A/September 20, 1979 


In the Matter of 


FUQUA INVESTMENT COMPANY 


and 


J.B. FUQUA 
4004 First National Bank Tower 
Atlanta, Georgia 30303 


(812-4498) 


ORDER PURSUANT TO SECTION 17(d) OF THE 
ACT AND RULE 17d-1 THEREUNDER PERMITT- 
ING JOINT TRANSACTION. 


On July 20, 1979, a notice was issued (Investment 
Company Act Release No. 10790) of an application 
filed on June 18, 1979, by Fuqua Investment 
Company (‘‘FIC’’) and J.B. Fuqua, the sole 
shareholder and director of FIC (collectively, 
“Applicants’), for an order, pursuant to Section 
17d-1 thereunder, permitting Applicants to carry out 
the terms of an agreement (‘“Agreement’’) dated 
February 8, 1979, and amended April 2, 1979, in 
settlement of litigation instituted against them by S-G 


Securities, Inc. (‘‘Commpany’’), a registered 
closed-end, diversified, management investment 
company, affiliated with applicants by virtue of FIC’s 
ownership of 36.9% of the Company’s shares. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered and it is found, on 
the basis of the information stated in the application, 
that the participation of the Company in the proposed 
transaction will be consistent with the provisions, 
policies, and purposes of the Act, and that such 
participation will be on a basis not less advantageous 
than that of other participants. Accordingly, 


IT IS ORDERED, pursuant to Section 17(d) of the Act 
and Rule 17d-1 thereunder, that the proposed 
transaction whereby Applicants will carry out the 
terms of the Agreement be, and hereby is, permitted, 
effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1949 
Release No. 10832A/September 20, 1979 


In the Matters of 


SENTINEL GROWTH FUND, INC. 
(811-1750) 


SENTINEL BOND FUND, INC. 
(811-1751) 


and 
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SENTINEL TRUSTEES FUND, INC. 
(811-2117) 

National Life Drive 

Montpelier, Vermont 05602 


ORDER PURSUANT TO SECTION 9(f) OF THE ACT 
DECLARING THAT APPLICANTS HAVE CEASED 
TO BE INVESTMENT COMPANIES. 


Sentinel Growth Fund, Inc., Sentinel Bond Fund, 
Inc., and Sentinel Trustees Fund, Inc. (‘‘Appli- 
cants”), Maryland corporations registered under the 
Investment Company Act of 1949 (‘‘Act’’) as 
open-end, diversified, management investment 
companies, filed applications on February 1, 1979, 
pursuant to Section 8(f) of the Act for orders of the 
Commission declaring that Applicants have ceased to 
be investment companies as defined by the Act. 


On July 10, 1979, a notice was issued (Investment 
Company Act Release No. 10772) of the filing of the 
applications. The notice gave interested persons an 
opportunity to request a hearing on any of these 
matters and stated that orders disposing of the 
applications would be issued as of course unless a 
hearing or hearings should be ordered. No request for 
a hearing has been filed, and the Commission has not 
ordered a hearing. 


The matters have been considered, and it is found 
that Applicants have ceased to be investment 
companies as defined by the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registrations under the Act of Sentinel 
Growth Fund, Inc., Sentinel Bond Fund, Inc., and 
Sentinel Trustees Fund, Inc., shall forthwith cease to 
be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10870/September 17, 1979 


In the Matter of 


MASSACHUSETTS TAX EXEMPT 
TRUSTS, SERIES 1 THROUGH 6 
SUBSEQUENT SERIES) 


UNIT 
(AND 


and 


MOSELEY, HALLGARTEN, ESTABROOK & 
WEEDEN INC. 

60 State Street 

Boston, Massachusetts (02109) 


(812-4412) 


NOTICE OF FILING OF APPLICATION FOR 
ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING PROPOSED REINVESTMENT 
PROGRAM FROM THE PROVISIONS OF 
SECTION 22(d) OF THE ACT. 


NOTICE IS HEREBY GIVEN that Massachusetts Tax 
Exempt Unit Trusts, Series 1 through 6 (and 
Subsequent Series) (‘‘Trusts’’), unit investment trusts 
organized under the laws of the Commonwealth of 
Massachusetts and registered under the Investment 
Company Act of 1940 (‘‘Act), and Moseley, 
Hallgarten, Estabrook & Weeden Inc. (‘Sponsor’) 
sponsor for the Trusts (the Trusts and the Sponsor 
are hereinafter referred to collectively as ‘‘Appli- 
cants”), filed an application on December 22, 1978, 
and amendments thereto on February 1, 1979, and 
August 3, 1979, for an order of the Commission, 
pursuant to Section 6(c) of the Act, exempting 
Applicants from the provisions of Section 22(d) of the 
Act to permit Applicants to offer certificate holders of 
the Trusts the opportunity to participate in a 
reinvestment option plan (‘‘Plan’’) pursuant to which 
certificate holders who have selected a semi-annual 
plan of distribution could elect to have distributions 
on their untis of the Trusts automatically reinvested 
at a reduced sales charge, in units of the Trusts. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicants state that the Trusts are a series of similar, 
but separate, unit investment trusts and that, to date, 





six such series have been created. Applicants further 
state that: (i) New England Merchants National Bank 
(‘‘Merchants”’) serves as trustee for Series 1 through 
5; (ii) Bradford Trust Company of Boston 
(“‘Bradford’’) serves as trustee for Series 6 and 
Subsequent Series (Merchants and Bradford are 
hereinafter referred to collectively as the ‘’Trustee”’); 
and (iii) Bradford Trust Company, a New York 
corporation, will serve as the plan agent for 
participants in the Plan (‘‘Plan Agent’’). 


According to the application: (i) the investment 
objective of each series of the Trusts is tax-exempt 
income and the preservation of capital through 
investment in a diversified portfolio of tax-exempt 
bonds; (ii) a separate trust indenture is entered into 
each time a new series is created, and the bonds 
which are to comprise the portfolio of the new series 
are deposited with the Trustee; (iii) the obligations 
included in a series portfolio consist of interest 
bearing obligations of states and territories of the 
United States, and political subdivisions and 
authorities thereof, the interest on which would, in 
the opinion of bond counsel to the issuing 
governmental authority, be exempt from _ federal 
income tax; and (iv) certificate holders are permitted 
to elect to receive interest and principal distributions 
from the Trusts either on a monthly or semi-annual 
basis. Applicants state that units of the Trusts will be 
offered for sale to the public at a public offering price 
of approximately $1,045 per Unit, plus accrued 
interest, such price including a sales charge currently 
equal to 4 1/2% of the public offering price. 


Applicants propose to offer certificate holders who 
have selected the semi-annual plan of distribution the 
opportunity to automatically reinvest income and 
principal distributions into units of a subsequent 
series or into units of a previously formed series, if 
available, which have been purchased by the Sponsor 
in the secondary market and with respect to which a 
registration statement is currently in effect. The appli- 
cation states that the semi-annual dates upon which 
distributions from the Trusts are made (‘Payment 
Date’) have been June 15 and December 15. 
Applicants anticipate that the Payment Dates will be 
the same for all subsequent series. Applicants state 
that pursuant to the Plan, the Sponsor will purchase 
fractional units (‘Plan Units’’) at a price equal to the 
aggregate offering price per unit of the debt 
obligations in the Trust portfolio divided by 10, plus a 
sales charge equal to 3.627% of the offering side 
evaluation of such debt obligations (3 1/2% of the 
offering price per Plan Unit), plus interest accrued on 
the Plan Units, if any. According to the application, 
the purchase of Plan Units will permit the maximum 
use of distributions for purchases pursuant to the 


Plan. Thus, Applicants anticipate that the entire 
amount of a participant’s income and principal 
distributions will be reinvested. Applicants state that 
the Sponsor does not intend to maintain a secondary 
market for Plan Units, although it reserves the right 
to do so. Thus, unless participants are able to find a 
buyer for their Plan Units, they will be able to dispose 
of Plan Units only by tendering them to the Trustee 
for redemption. 


According to the application, certificate holders will 
be able to join the Plan at any time by delivering an 
authorization form to the Plan Agent. Applicants 
state that following enrollment by a certificate holder 
in the Plan, semi-annual distributions of interest and 
principal on Units of the Trusts held by such 
certificate holder (including distributions on Plan 
Units, unless the certificate holder notifies the 
Trustee to the contrary) will be aggregated and will 
be paid by the Trustee to the Plan Agent who will, 
immediately upon receipt, purchase from the 
Sponsor on behalf of the certificate holder Plan Units 
of a series of the Trusts created subsequent to the 
commencement of the Plan (or Plan Units of a 
previously formed series, if available) on the Payment 
Dates. Applicants further state that it is the 
Sponsor's intention, subject to market conditions, to 
offer a new series of the Trusts on or about the first 
days of June and December (approximately 15 days 
prior to each Payment Date). The application states 
that if such new series is not currently effective on 
any Payment Date, or if such new series materially 
differs from the other existing Trusts, in the opinion 
of the Sponsor, no reinvestment will be made in such 
new series, but will be made in other available Trusts. 
According to the application, participants in the Plan 
will be provided with a current prospectus relating to 
a subsequent series at least 12 days prior to the 
Payment Date in order to provide participants with 
sufficient time to review the prospectus. In the event 
that a registration statement for a new series has not 
been declared effective in sufficient time to distribute 
final prospectuses, and a registration statement 
respecting another series is not currently effective, 
the Plan will be suspended with respect to that 
Payment Date and recommenced on the next 
Payment Date, and the funds accumulated in the 
account for reinvestment will be distributed to the 
participants. The application states that no 
reinvestment of distributions will be made in any 
series which, in the opinion of the Sponsor, is 
materially different from other series of the Trusts. 


Applicants state that when a certificate holder enrolls 
in the Plan, the Plan Agent will open an account in 
that participant’s name and forward a confirmation of 
the opening of the account to the participant. 
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Thereafter, whenever a transaction occurs in the 
account, the participant will receive a confirmation 
statement describing the transaction. According to 
the application, a participant may withdraw from the 
Plan at any time by giving written notice of such 
withdrawal to the Plan Agent. In cases where the 
participant does not give the Plan Agent written 
notice of withdrawal by the Payment Date, the 
participant will be deemed to have elected to 
participate in the Plan with respect to the particular 
transaction occurring on the Payment Date. 
Applicants state that unless a participant indicates in 
the written notice that the withdrawal is only for the 
particular transaction occurring on the Payment Date, 
or that the withdrawal is to be applicable only for 
certain series of the Trust owned by the participant, 
the participant will be deemed to have withdrawn 
from the Plan in all respects. Applicants further state 
that if the Plan should be suspended, modified or 
terminated by the Sponsor or by the Trustee for any 
reason, all participants will receive notice of such 
suspension, modification or termination. 


Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company shall sell any 
redeemable security issued by it to any person except 
either to or through a principal underwriter for 
distribution or at a current public offering price 
described in the prospectus, and, if such class of 
security is being currently offered to the public by or 
through an underwriter, no principal underwriter of 
such security and no dealer shail sell any such 
security to any person except a dealer, a principal 
underwriter or the issuer, except at a current public 
offering price described in the prospectus. As noted 
above, under the Plan, Applicants propose to sell 
units of the Trusts at a reduced sales charge. Thus, 
Applicants have requested an order, pursuant to 
Section 6(c) of the Act, exempting them from the 
provisions of Section 22(d) of the Act to the extent 
necessary to permit the implementation of the Plan. 


Section 6(c) of the Act provides, in pertinent part, 


that the Commission may, upon application, 
conditionally or unconditionally exempt any person, 
security, or transaction, or any class or classes of 
persons, securities, or transactions, from any 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemption 
is necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Although Applicants propose to offer Plan Units at a 
sales charge of 3 1/2% per Plan Unit rather than at 
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the sales charge of 4 1/2% per unit which is 
applicable to all primary and secondary sales of units 
of the Trusts, they note that approximately 3% of the 
customary 4 1/2% sales charge is attributable to 
efforts relating to initial customer solicitation and 
ascertaining customers’ financial requirements. 
Applicants state that the costs of the Plan will be 
allocable as follows: (i) 1 1/2% per Plan Unit will be 
allocated by the Sponsor to the soliciting broker for 
his professional assistance to a Plan participant; (ii) 
1% per Plan Unit will be allocated to special expenses 
relating to the Plan including (a) maintenance of 
Trustee records, (b) mailing, shipping, and 
miscellaneous delivery charges, and (c) printing 
charges; and (iii) 1% per Plan Unit will be allocated to 
expenses relating to the establishment of new series. 
According to the application, such costs wili be 
covered by the imposition of the 3 1/2% sales 
charge. 


Applicants submit that the reduced sales charge 
applicable to purchases pursuant to the Plan is 
beneficial to Plan participants and warranted in light 
of the cost savings associated with the Plan. They 
further submit that such reduced sales charge will 
permit participants to receive the benefit of the cost 
savings associated with sales of Plan Units. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 11, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney at law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 





For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10871/September 20, 1979 


In the Matter of 


DELAWARE CASH RESERVE, INC. 
Seven Penn Center Plaza 
Philadelphia, PA 19103 


(812-4527) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 6 (c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Delaware Cash 
Reserve, Inc. (‘Applicant’), registered under the 
Investment Company Act of 1940 (‘‘Act’’) as an 
open-end, diversified management investment com- 
pany, filed an application on August 20, 1979, for an 
order pursuant to Section 6(c) of the Act, exempting 
Applicant from the provisions of Section 2(a)(41) and 
Rules 2a-4 and 22c-1 under the Act to the extent 
necessary to permit Applicant to calculate its net 
asset value per share using the amortized cost 
method of valuing portfolio securities. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations 
made therein, which are summarized below. 


Applicant represents that it is a ‘“money market fund” 
and that its investment objective is to seek as high a 
level of current income with preservation of capital 
and maintenance of liquidity as is consistent with 
prudent investment management. Applicant further 
represents that its portfoleo may consist of a variety 


of high quality money market instruments, at least 
eighty percent of which must mature in one year or 
less. Applicant states that it is permitted to invest not 
more than twenty percent of its assets in debt 
securities having maturities longer than a year. 


Rule 2a-4 adopted under the Act provides, as here 
relevant, that the “current net asset value’’ of a 
redeemable security issued by a registered investment 
company used in computing its price for the purposes 
of distribution and redemption shall be an amount 
which reflects calculations made substantially in 
accordance with the provisions of the rule, with 
estimates used where necessary or appropriate. Rule 
2a-4 further states that portfolio securities with 
respect to which market quotations are readily avail- 
able shall be valued at current market value, and that 
other securities and assets shall be valued at fair 
value as determined in good faith by the board of 
directors of the registered company. In Investment 
Company Act Release No. 9786, issued May 31, 
1977, the Commission expressed its view that, among 
other things, (1) Rule 2a-4 under the Act requires that 
portfolio instruments of ‘““money market’’ funds be 
valued with reference to market factors, and (2) it 
would be inconsistent, generally, with the provisions 
of Rule 2a-4 for a ‘‘money market” fund to value its 
portfolio instruments on an amortized cost basis. 
Section 2(a)(41) of the Act provides, in part, that 
securities for which market quotations are readily 
available must be valued at market value. 


Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment company or principal 
underwriter therefor issuing any redeemable security 
shall sell, redeem, or repurchase any such security 
except at a price based on the current net asset value 
of such security which is next computed after receipt 
of a tender of such security for redemption or of an 
order to purchase or sell such security. 


Section 6(c) of the Act provides, in part, that the 
Commission, upon application, may conditionally or 
unconditionally exempt any person, security or 
transaction or any class or classes of persons, 
securities or transactions, from any provision or pro- 
visions of the Act or of the rules thereunder, if and to 
the extent that such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


Applicant requests an exemption from Section 
2(a)(41) and Rules 2a-4 and 22c-1 under the Act to 
permit its use of the amortized cost method of 
valuation with respect to portfolio securities maturing 
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within one year of the date of any daily calculation of 
net asset value. Applicant asserts that such an 
exemption is appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and previsions 
of the Act. Applicant states that its management 
believes that it is advantageous to maintain a fixed 
net asset value per share, and that from its inception 
it has maintained the public offering price of its stock 
at $10.00 per share by investing in securities having 
average maturities of less than thirty days. Applicant 
states that its management believes that if Applicant 
were permitted to use the amortized cost method of 
valuing all securities maturing within one year of the 
date of any daily calculation of net asset value, its net 
asset value per share would remain fixed at $10.00, 
provided Applicant maintains a dollar-weighted 
average portfolio which does not exceed 120 days. 
Applicant further asserts that the capability of 
maintaining a constant net asset value while being 
able to manage its portfolio to deal with fluctuating 
interest rates will enhance its attractiveness to institu- 
tional investors, including corporate investors and 
bank trust departments, because such investors, as 
well as individuals for whom a money market fund is 
an attractive investment, desire stability of principal, 
a fixed offering and redemption price per share, and a 
steady flow of investment income. Applicant states 
that in the case of bank trust departments in 
particular, the maintenance of a constant net asset 
value is especially important because such investors 
often segregate principal from interest, so that 
difficult internal accounting problems are created by 
any fluctuation of principal. Applicant contends that 
an average portfolio maturity of approximately 120 
days combined with a per share price of $10.00 
greatly reduces the possibility of a change in the price 
per share, while also providing a yield on portfolio 
instruments commensurate with yields available in 
the general money market, which may not be 
available with a portfolio having an average maturity 
of a shorter duration. Applicant further states that 
securities in bank short-term common trust funds are 
valued according to the amortized cost method 
pursuant to regulations promulgated by the 
Comptroller of the Currency, among other 
governmental agencies concerned with banking 
supervision. Lastly, Applicant states that it would be 
at a competitive disadvantage if it were not permitted 
to use the amortized cost method of valuation. 


Applicant states that for the aforementioned reasons, 
the directors of Applicant have determined that the 
maintenance of a net asset value per share fixed at 
$10.00 by utilizing the amortized cost method of 
valuation would be appropriate and represents fair 
value, subject to the following conditions to which 
Applicant would submit if an order granting the relief 
it requests is issued: 
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1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfolio 
management to Applicant’s investment adviser, 
Applicant's board of directors undertakes—as a 
particular responsibility within the overall duty of care 
owed to its shareholders—to establish procedures 
reasonably designed, taking into account current 
market conditions and Applicant’s investment 
objectives, to stabilize Applicant’s net asset value per 
share, as computed for the purpose of distribution, 
redemption and repurchase, at $10.00 per share. 


2. Included among the procedures to be adopted by 
the board of directors shall be the following duties 
and responsibilities, which would be executed by a 
duly constituted committee of the board acting in 
accordance with the procedures adopted by the full 
board pursuant to paragraph 1. above: 


(a) Review by the board of directors, as it 
deems appropriate and at such intervals as 
are reasonable in light of current market con- 
ditions, to determine the extent of deviation, 
if any, of the net asset value per share as 
determined by using available market 
quotations from Applicant’s $10.00 amortized 
cost price per share and the maintenance of 
records of such review. 


(b) In the event such deviation from 
Applicant’s $10.00 amortized cost price per 
share exceeds 1/2 of 1 percent, a 
requirement that the board of directors will 
promptly consider what action, if any, should 
be initiated. 


(c) Where the board of directors believes the 
extent of any deviation from Applicant's 
$10.00 amortized cost price per share may 
result in material dilution or other unfair 
results to investors or existing shareholders, 
it shall take such action as it deems appro- 
priate to eliminate or reduce to the extent 
reasonably practicable such dilution or unfair 
results, which may include: redemption of 
shares in kind; selling portfolio instruments 
prior to maturity to realize capital gains or 
losses, or to shorten the average portfolio 
maturity of Applicant; withholding dividends; 
or utilizing a net asset value per share as de- 
termined by using available market quota- 
tions. 


3h Applicant will maintain a dollar-weighted 
average portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) 





purchase any instrument with a remaining maturity of 
greater than one year, or (b) maintain a 
dollar-weighted average portfolio which exceeds 120 
days. 


4. Applicant will record, maintain and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in paragraph 1. above; and, Appli- 
cant will record, maintain, and preserve for a period 
of not less than six years (the first two years in an 
easily accessible place) a written record of the board 
of directors’ considerations and actions taken in con- 
nection with the discharge of its responsibilities, as 
set forth in subparagraphs (a), (b) and (c) of condi- 
tion 2. above, to be included in the minutes of the 
board of directors’ meetings. The documents pre- 
served pursuant to this condition shall be subject to 
inspection by the Commission in accordance with 
Section 31(b) of the Act, as if such documents were 
records required to be maintained pursuant to rules 
adopted under Section 31(a) of the Act. 


5. Applicant will limit its portfolio investments, in- 
cluding repurchase agreements, to those instruments 
which the board of directors determines present 
minimal credit risks, and which are of high quality as 
determined by any major rating service or, in the case 
of any instrument that is not so rated, of comparable 
quality as determined by the board of directors. Any 
obligations of foreign issuers acquired by Applicant 
shall be dollar-denominated obligations. 


6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as to 
whether any action pursuant to condition 2(c) above 
was taken during the preceding fiscal quarter, and, if 
any action was taken, will describe the nature and 
circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 15, 1979, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
interest, the reasons for such request, and the 
issues, if any, of fact or law proposed to be 
controverted, or he may request that he be notified 
if the Commission shall order a hearing thereon. 
Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail upon 
Applicants at the address stated above. Proof of 
such service (by affidavit or, in the case of an 


attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule 0-5 of the Rules and Regulations 
promulgated under the act, an order disposing of 
the application herein will be issued as of course 
following said date unless the Commission 
thereafter orders a hearing upon request or upon 
the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 701/September 17, 1979 


Administrative Proceeding File No. 3-5815 


In the Matter of 


INVESTMENT CONTROLLED RESEARCH, INC. 


(File No. 801-07461) 


STEVEN H. BAUER 


ORDER INSTITUTING PROCEEDINGS AND REME- 


DIAL SANCTIONS 
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In the connection with a proposed administrative 
proceeding, Investment Controlled Research, Inc., 
(Registrant), a registered investment adviser located 
in Mission Viejo, California, and Steven H. Bauer, its 
president, have submitted a Joint Offer of Settlement 
(Offer) which the Commission has determined to 
accept. Solely for the purpose of these proceedings 
and any other proceedings pursuant to specific 
sections of the Securities Exchange Act of 1934 
(Exchange Act), the Securities Act of 1933 
(Securities Act), the Investment Advisers Act of 1940 
(Advisers Act), the Investment Company Act of 1940, 
as set out in the Offer, without admitting or denying 
the findings herein, Registrant and Bauer consent to 
the findings and sanctions described below. 


Accordingly, IT IS ORDERED that proceedings 
pursuant to Sections 203(e) and 203(f) of the 
Advisers Act be, and hereby are, instituted. 


On the basis of this Order for Proceedings and the 
Offer, it is found that: 


A. During the period from in or about July 1973 
through in or about November 1974 Registrant and 
Bauer willfully violated and willfully aided and abetted 
violations of Sections 5(a) and 5(c) of the Securities 
Act in that said persons, directly or indirectly, made 
use of the means and instruments of transportation 
and communication in interstate commerce and of 
the mails to offer to sell, sell and deliver after sale 
certain securities, namely: limited partnership 
interests in Park City Investment Company, 
Summerhill Limited, Winterhaven, Summit Limited, 
Condor International Corp., and Vista Del Verde; the 
securities of Ski Park City West; and promissory 
notes issued by Steven H. Bauer, when no 
registration statement had been filed with the 
Commission or was in effect pursuant to the 
Securities Act with respect to such securities. 


B. During the period from in or about July 1973 
through in or about November 1974 Registrant and 
Bauer willfully violated and willfully aided and abetted 
violations of Section 17(a) of the Securities Act and 
Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder in that, in the offer and sale of the 
securities enumerated in paragraph A of Section I! 
above, by the use of the mails and the means and 
instrumens of transportation and communication in 
interstate Commerce and the means and _instru- 
mentalities of interstate commerce, they, directly and 
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indirectly, employed devices, schemes, and artifices 
to defraud, obtained money and property by means 
of untrue statements of material facts and omissions 
to state material facts necessary in order to make the 
statements made, in the light of the circumstances 
under which they were made, not misleading, and 
engaged in transactions, practices and courses of 
business which would and did operate as a fraud and 
deceit upon the purchasers and prospective 
purchasers of such securities. As a part of the 
aforesaid conduct, Registrant and Bauer would and 
did make false and misleading statements of material 
facts and omit to state material facts concerning, 
among other things: 


1. Their receipt of compensation from the 
developers of Ski Park City West for the sale of the 
securities; 


2. The speculative nature of the Investment; and 


3. The delivery to the investors of adequate 
collateral for the investment. 


C. During the period from in or about July 1973 
through in or about November 1974 Registrant and 
Bauer willfully violated and willfully aided and abetted 
violations of Sections 206(1) and (2) of the Advisers 
Act in that said persons, by the use of the means and 
instrumentalities of interstate commerce and the 
mails, directly and indirectly, employed devices, 
schemes, and artifices to defraud their clients and 
prospective clients, and engaged in transactions, 
practices, and courses of business which would and 
did operate as a fraud and deceit upon such clients 
and prospective clients. As a part of the aforesaid 
conduct and activities, Registrant and Bauer would 
and did engage in the conduct and activities set forth 
in Paragraph B of Section II hereof, the purchasers 
and prospective purchasers of securities referred to 
therein also being their clients and prospective 
clients. 


D. During the period from in or about July 1973 
through in or about November 1974 Registrant and 
Bauer willfully violated and willfully aided and abetted 
violations of Section 206(3) of the Advisers Act in 
that said persons, by use of the mails and means and 
instrumentalities of interstate commerce, directly and 
indirectly, acting as a broker for a person other than 
clients, knowingly effected sales and purchases of 
securities for the acconts of such clients without 
disclosing to such clients in writing before the 
completion of such transactions the capacity in which 
they acted, and failed to obtain the consent of the 
clients to such transactions. 





In view of the foregoing, it is in the public interest to 
impose the sanctions and accept the undertaking 
specified in the Offer. 


Accordingly, IT IS ORDERED that, effective on the 
second Monday following the date of this order: 


A. The registration as an investment adviser of 
Investment Controlled Research, Inc. be, and it 
hereby is, suspended for a period of one year; 


B. Steven H. Bauer be, and he hereby is, 
suspended from being associated with any 
investment adviser for a period of one year; and 


C. Steven H. Bauer comply with his undertaking to 
permit the Commission’s staff to examine his 
business records during the above suspension period, 
as specified in the Offer. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 8871/September 17, 1979 


SEC v. ARDEN-MAYFAIR, INC., ET AL. (C.D. CAL. 
77-3114-DWW) 


Leonard H. Rossen, Administrator of the Los Angeles 
Regional Office of the Securities & Exchange 
Commission, announced that on September 7, 1979, 
the Honorable David W. Williams, a federal judge in 
Los Angeles, entered a Final Judgment of Permanent 
Injunction and Ancillary Relief (‘Final Judgment’’) 


against defendant Arden-Mayfair, Inc. and its parents 
Arden Group, Inc. Arden Group, Inc. is a Los 
Angeles based publicly-held company. 


The Commission commenced the action in August 
1977 by filing a complaint which charged, inter alia, 
that Arden-Mayfair, Inc. (“Arden’’) violated the 
anti-fraud, periodic reporting, and proxy provisions of 
the federal securities laws by failing to disclose facts 
concerning Arden’s failure to record on its books and 
records over $5 million in disbursements purportedly 
made to its wholesale dairy customers. As alleged in 
the Complaint, between at least 1965 and 1976, 
Arden made payments in cash and by other means 
and failed to disclose such payments to its 
independent auditors. Arden also failed to properly 
record on its books the receipt of funds used to make 
such payments. 


The Final Judgment was entered with the consent of 
Arden and Arden Group, Inc. which neither admitted 
nor denied the allegations in the Complaint. The Final 
Judgment enjoined Arden and Arden Group, Inc. 
from violating the anti-fraud, proxy, and periodic 
reporting provisions of the federal securities laws with 
respect to statements or omissions concerning 
inaccurate books and records, intenal controls, and 
related matters. The Final Judgment also provides 
that Arden shall employ a ‘Reviewing Counsel’’ 
acceptable to the Commission whose function will be 
to review the investigation of Arden’s payments 
previously conducted by a committee of Arden’s 
board of directors, and to make recommendations for 
any furter investigation deemed necessary to provide 
assurance that all accounting and other matters 
concerning Arden’s payments are thoroughly 
investigated and objectively evaluated. The Court 
retained jurisdiction to issue any further orders it may 
deem appropriate. 


For further information see Litigation Release No. 
8087 (August 26, 1977), SEC Docket, Vol. 12, No. 20, 
p. 1658, (September 12, 1977). 





Litigation Release No. 8872/September 17, 1979 


SEC v. EDWARD M. GILBERT, ET AL. 76 Civil 366 
(MEL) 


SEC DOCKET /431 





Stephen L. Hammerman, Regional Administrator of 
the New York Regional Office, announced that on 
August 15, 1979, the Commission agreed to dismiss 
its Complaint against Judson L. Streicher (‘‘Strei- 
cher’’) of Scarsdale, New York, in SEC v. Edward M. 
Gilbert, et al., 76 Civil 366 (MEL) (S.D.N.Y.) based 
upon the execution by Streicher of an undertaking, to 
be so ordered by the Honorable Morris E. Lasker, 
United States District Judge for the Southern District 
of New York, not to violate Sections 9(a)(1), 9(a)(2), 
10(b) and 13(d) of the Securities Exchange Act of 
1934 and Rules 10b-5 and 13d-1 thereunder. Streicher 
submitted the undertaking without admitting or 
denying the allegations in the Commission's 
Complaint. 


For further information, see Litigation Release No. 





Litigation Release No. 8873/September 19, 1979 


UNITED STATES v. URCLE C. CAMPBELL, ET AL. 
(CR-77-00141, U.S.D.C., D. Hawaii) 


Walter M. Heen, United States Attorney for the 
District of Hawaii, and Jack H. Bookey, 
Administrator of the Seattle Regional Office of the 
Securities and Exchange Commission, announced 
that on August 20, 1979, David Lloyd George of 
Vancouver, Washington, was sentenced to pay a 
$2,500 fine and was placed on probation for a period 
of five years by the Honorable Samuel P. King, 
United States District Court Judge for the District of 
Hawaii. 


George’s conviction arose from his plea of guilty to 
one count of securities fraud on July 6, 1979 in 
connection with a multi-count indictment which 
charged George and others with violating the 
registration and anti-fraud provisions of the federal 
securities laws, mail fraud, and inter-state transporta- 
tion of funds obtained by fraud in connection with 
the sale of common stock of Rudolph Corporation, a 
Hawaii corporation. The other defendants have all 
already either pled guilty or nolo contendre in 
connection with the sale of said stock and have been 
sentenced to varying terms. 
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For further information, see Litigation Release Nos. 
8784 and 8830. 





Litigation Release No. 8874/September 19, 1979 


SEC v. HERBERT E. OTTO (W.D. Pa., Civil Action 
No. 79-1270) 


Paul F. Leonard, Administrator of the Washington 
Regional Office, Thomas H. Monahan, Assistant 
Regional Administrator of the Philadelphia Branch 
Office and Ralph M. Fratkin, Chairman of the 
Pennsylvania Securities Commission, announced that 
on September 13, 1979, the Honorable Barron P. 
McCune, United Sates District Court Judge for the 
Western District of Pennsylvania, entered an order (1) 
preliminarily enjoining Herbert E. Otto from further 
violations of the securities registration and antifraud 
provisions of the federal securities laws in connection 
with the offer, purchase and sale of promissory 
notes, options and other securities, (2) freezing the 
assets and property of the defendant except for 
ordinary living expenses, and (3) ordering that an 
accounting be performed of all investor funds paid to 
the defendant and of all proceeds of loans or other 
assets received by the defendant. The defendant 
consented to entry of this order by Judge McCune. 


Previously, on September 10, 1979, the Honorable 
Louis Rosenberg, Senior Judge of the United States 
District Court for the Western District of 
Pennsylvania, entered an order (1) temporarily 
restraining the defendant Herbert E. Otto of 
Pittsburgh, Pennsylvania from further violations of 
the securities registration and anti-fraud provisions of 
the federal securities laws in conection with the offer, 
purchase and sale of securities, (2) freezing the assets 
and property of the defendant, except for ordinary 
living expenses, and (3) ordering an accounting be 
performed of all investor funds paid to the defendant 
and of all proceeds of loans or other assets received 
by the defendant. 


The Commission filed a complaint on September 10, 
1979, allegin violations of the securities registration 
and anti-fraud provisions of the federal securities laws 
by the defendant in connection with the offer, 
purchase and sale of promissory notes, options and 





other securities and seeking preliminary and 
permanent injunctions, an accounting and a freeze of 
assets. The complaint alleges, among other things, 
that in the above offers, purchases and sales, the 
defendant made untrue statements of material facts 
and failed to state material facts relating to 
defendant’s purported success in options trading 
which guaranteed profits of from 16 to 20 percent. 


The complaint is based on information obtained in a 
joint investigation of this matter by the Pennsylvania 
Securities Commission and the Securities and 
Exchange Commission. The hearing on Plaintiff's 
request for a permanent injunction is scheduled for 
October 19, 1979, in the United States District Court 
for the Western District of Pennsylvania. 
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